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I. INTRODUCTION

Internet gambling's phenomenal growth during the 1990s,
and its potential for continued expansion, raise difficult issues
about whether or how it should be regulated. This article examines
the way in which governments throughout the world have responded to Internet gambling. The article identifies three types of
governmental response: (1) "wait and see"; (2) regulate; or (3)
prohibit. In the United States, Congress has failed twice to pass
legislation prohibiting Internet gaming, but prohibitory legislation
has survived committee votes in the House of Representatives and a
vote of the full Senate this year. In the meantime, U.S. federal and
state governments rely on current law to prohibit and prosecute
Internet gaming. In the final section, this paper proposes an
Internet gaming regulatory scheme. It argues that the U.S. government should regulate, rather than prohibit, Internet gaming.
II. PRESENT STATUS

Present and future Internet gaming revenues are difficult to
estimate because there is a lack of verifiable public data.' The U.S.
government estimates that on-line sports betting garnered $600
million in gross revenues in 1997, up from $60 million in 1996.
The number and location of Internet gaming sites are also difficult to establish. One source estimates there are about 250 sites,
but another estimates there are about 700 Internet sites operated
by approximately 200 different private companies or government

1.
See Laurie Berger, Betting Against the Odds? On-Line Gambling May Scare
Legislators, but not Players or Investors, (visited Nov. 23, 1999) <http://www.bloomberg.com/mag/vpA9801.html> ("Currently, fewer than 10 of the compa-

nies running on-line gambling businesses are publicly traded; about five more are
set to go public in the near future. Most are listed on the NASDAOQ selling at
anywhere from pennies to $10 a share.").

2. See I. Nelson Rose, Internet Gambling: Domestic and International Developments, SC 91 ALI-ABA 131, 138 (1998); see also Cassandra Burrell, Senate Targets
Internet Gaming,THE CHATrANOOGA TIMES, July 24, 1998, at Al1.
3. See I. Nelson Rose, 100% Legal Gambling on the Internet, No. 133 (visited
Nov. 11, 1999) <http://www.bjmet.com>. "Over the past six years, the number of
web sites which will accept money bets has grown from zero to more than 250." Id.
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agencies.4 Between March and May 1998, one Belgian operator
launched twenty-nine online casinos and another thirty were expected to go live in June.5 It is difficult to estimate how many countries have licensed or are alleged to have licensed Internet gaming
67
operators. The site origin itself may be confusing.7 For example,
Casino Australia is located in Curacao, the Netherlands Antilles.'
Sports Interaction claims to be in the Dominican Republic, but
money transfers go to Ireland. 9 Grand Dominican Casino and Resort, which opened in the fall of 1997, is licensed in the Dominican
Republic but the owners refuse for "security reasons" to reveal
where the operation is based other than "outside Santo Domingo. " '° At another Internet casino, a successful slot player won
$82,789 on a progressive slot at the River Belle, an Internet casino.11 She was honored at a ceremony in New Orleans,
but the
2
Internet gaming site does not reveal the site's location.1
Observers disagree about the projected growth of Internet
gaming. One reporter predicted that by 2000 it might be a $60 billion per year business.3 The Chicago Crime Commission, a nonprofit organization, predicted that Internet gaming would be a $25
billion annual business by 2000.14 Jason Ader, then a gaming analyst with Smith Barney, suggested it could soon become a $10 bil-

4. See River City Group, Wagering on the Internet, Executive Summary, (visited
Nov. 6, 1999) <http://www.rivercitygroup.com/brochure/wagering-execsumm-

ary.html>.
5. See Millyjenkins, Get Ready to Place Your Bets on the Net, THE

INDEP., May 26,
1998, at N2.
6. See Rose, supra note 2, at 158 (listing Liechtenstein, Finland, Australia,

New Zealand and Austria as a handful of examples of countries that may have licensed Internet gaming operators).

7. Many sites are named after glamorous gambling places, like "Monte
Carlo.corn" or "Nevada.com," that bear no relation to where the site is actually located. See MillyJenkins, supranote 5, at N2.
8. See Casino Australia (visited Nov. 23, 1999) <http://www.casinoaustralia.corn>.
9. See Sports Interaction: Online Sports Betting (visited Nov. 23, 1999)
<http://www.sportsinteraction.com>.
10. See CNN, Internet Gambling Booms in Caribbean (last modified Dec. 17,
1997) <http://europe.cnn.com/TECH>.
11. See Teacher from Largest US State Wins Largest Internet Slot Payout, PR
NEwswntE, Oct. 26, 1998.
12. See id.
13. See World News Tonight (ABC television broadcast, May 5, 1998).
14. See Internet Gambling Soon To Be 25 Billion USD Industry, AFX NEWS, Oct. 1,
1997.
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lion per year industry.15 By contrast, Sebastian Sinclair, another
gambling analyst, downgraded Internet gaming projections for the
year 2000 from $8.661 billion (1997)16 to $6.163 billion (1998)17
largely because of fear of United States prohibition. By 1999, Sinclair estimated "actual Internet gaming revenues" in 2000 would be
$1.52 billion.'8 Frost and Sullivan, a British financial services company, estimates online gaming revenues will be $2.617 billion by
2000 and $11 billion by 2005.19
Internet gambling's growth has been limited because some
Internet site operators refuse to accept gaming wagers from the
United States, which provides about sixty percent of Internet users.20 Casino Australia, for example, states, "visitors in the U.S. can
play on practice mode only.... This site does not allow Internet
gambling for money by persons within the United States."21 Virtual
15.

See William M. Bulkeley, Illegal in the U.S., Internet Casinos Moving Offshore,
Mar. 15, 1995, at C4. This $10 billion figure has been cited
in various publications and in litigation. See Defendant's Cross-complaint at 7,
Providian Nat'l Bank v. Haines (Cal. Superior Ct. 1998) (No. V980858) (stating
that Internet gaming, "if left unchecked, will soon become a $10 billion a year industry").
16. See Sebastian Sinclair, Internet Casino Growth Predicted, INT'L GAMING &
WAGERING Bus., Mar. 1997, at 17.
17. See Sebastian Sinclair, Cybergamings Limited Market, INT'L GAMING &
WAGERING Bus., Mar. 1998, at 12.
18. See Sebastian Sinclair, Legitimacy Fuels Internet Gaming Growth, INT'L
GAMING & WAGERING BUS.,Jan. 1999, at 10.
19. See Frost and Sullivan, Report 7168-70 (Oct. 1999) (visited Nov. 11, 1999)
<http://www.frost.com>.
20. See American Library Assoc. v. Pataki, 969 F. Supp. 160, 164 (S.D.N.Y.
1997). In 1997, "over 9,400,000 host computers worldwide, 60 percent of them
located in the United States, are linked to the Internet." Id. Atlantic interBet, an
Antiguan operation that opened on January 26, 1999, did not accept originally
deposits from the United States, Quebec, Canada, or Australia. See Atlantic interBet
Launches with Grand Opening Promotion, PR NEWSWmE, Jan. 26, 1999. According to
the company:
THE PHOENIX GAZETrE,

[A]lthough Internet gambling in the U.S. is considered a grey area from
a legal standpoint, interBet has chosen to take the more conservative posture and build its plan on the presumption that it is, in fact, illegal here.
Trade estimates indicate that only 25-30% of the world casino gaming
takes place in the U.S. so we still have a major portion of the market from
which to derive our casino income.
Atlantic interBet Corp. Class A Common Stock, Small Corporate Offering Registration Form
SCOR 5 (1998). Within a short time, however, Atlantic interBet was accepting bets
from all but 10 U.S. states. See Atlantic interBet Homepage (visited Nov. 16, 1999)
<http//www.atlanticinterbetcom>.
21. CasinoAustralia, supra note 8.
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Gaming Technologies, which began Internet gaming operations in
September 1997 from Antigua, stated to the United States' Security
and Exchange Commission
that it would not offer Internet gaming
•• 22
services to U.S. citizens. It concentrates instead on multi-lingual
gaming in the European, Asian, and Latin American markets. 3
G.L.C. Ltd., a Gibraltar-based company listed on NASDAQ also
concluded that U.S. law on Internet gaming
was too uncertain to
24
citizens.
U.S.
from
bets
accepting
warrant
III. GOVERNMENTAL APPROACHES
There have been, generally, three governmental responses to
Internet gambling:
Wait and See;
Regulate and Tax; and
Prohibit.
A.

Wait and See

Peter Dean, Chairman of the Gaming Board of Great Britain,
which oversees Britain's approximately 116 casinos, expressed the
following "wait and see" regulatory posture: "The Board will keep
the situation under review and, as and when appropriate, make a
policy recommendation to the Home Office. If the [International]

22. See Virtual Gaming Technologies Inc., SEC Filing Form 10-SB/A, (Dec.
21, 1998).
23. See Virtual Gaming Technologies Inc. Successfully Launched Credit Card Processing with Barclays Bank, Bus. WIRE, Aug. 26, 1998 ("Virtual Gaming Technologies
(Antigua) Ltd. (a wholly owned subsidiary of the company) conducts online gaming, over the Internet, exclusively targeting non-U.S. residents. Its online Virtual
Casino at: http://www.virtcasino.com, has been accepting membership applications since November 1997."); see also Charles Keenan, Web Wagering Firms Try to
Entice Banks, 164 AM. BANKER, Mar. 2, 1999, available in 1999 WL 6033011 ("Virtual
Gaming Technologies Inc. of San Diego runs a service out of Antigua.... It does
not allow gamblers with U.S. Internet addresses to place bets, said Bruce Merati,
chief financial officer. The Web site, www.virtcasino.com, operates in six languages and clears credit card transactions in more than 60 countries."); Online
Gambling Comes to Region, 4 S.AM. REP., Mar. 1, 1999, available in 1999 WL 8887038
("Virtual Gam-ing Technologies Inc. has signed a marketing deal with Ex-plora
Mexico S.A. de C.V. to extend Virtual Gaming's Internet gambling service
throughout Latin America.").
24. See Ian Karleff, Cybergambling: Where She Stops, Nobody Knows: Australia
Takes The Lead For Virtual Casinos, The Stocks Run Wild, The Laws Run Loose, NAT'L
POST, Dec. 5, 1998, at D1.
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Association [of Gaming Regulators] has a position which it wishes
to advance with regard to the Internet we will consider it carefully. " 25 While the Gaming Board and the British government did
nothing, some British bookmakers commenced operations outside
Great Britain, e.g. Gibraltar, the Channel Islands or the Isle of
Man.
The Hilton Group, owner of the Ladbroke betting shop
chain, began telephone betting in Gibraltar where it could avoid
the nine percent British tax. 27 William Hill opened offshore betting
operations on the Isle of Man and is considering opening an online
casino in 2000. 281 Coral has decided already to move its operations
to Gibraltar or the Isle of Man.29 In addition, Ofex-listed SportingBet.com, formally NetBet, offered a twenty-four-hour tax-free
internet betting service in Alderney. °
Great Britain does not prohibit Internet gambling when the
site is located outside the United Kingdom but would prohibit establishing a casino host within the country.3' British law places
strict limits on gaming advertising and may make it difficult for
credit card companies to recover lost bets made by credit card. 32
25. Chairman's Speech to British Casino Association (Nov. 11, 1998) (transcript available at William Mitchell Law Review). Since the Chairman gave this
speech, the Board has initiated discussions on Internet gaming with other public
authorities. See Report of the Gaming Board for Great Britain, 1998-99, at 10 (1999).
New Zealand's Internet gaming policy is similar. See How Online Casinos are Beating
the Regulations,THE DOMINION (Wellington), Oct. 21, 1999, at 9. The government
has not taken action on a Caribbean casino operating from a New Zealand Internet site whose server is in Grenada. See id. According to the chief executive of
ChristChurch Casino, which has been unable to get the government to move on its
application, "[t] heir policy is no policy-they actually say that." See id.
26. See infra notes 27-30 and accompanying text.
27. See Damian Reece, Chips Are Down ForGambling: The Gaming Industry Faces
Its Biggest Threat In 30 Years, SUNDAY TELEGRAPH (London), Aug. 22, 1999, at 5.
Ladbrokes hopes by spring 2000 to "launch an Internet betting web site which will
enable internet clients, including British punters, to bet tax free." Richard Evans,
LadbrokesJoin Offshore Revolution, THE DAILY TELEGRAPH (London), Aug. 27, 1999, at
36. There is a 3% handling charge. See id.
28. See Reece, supra note 27, at 7.
29. See Cliff Feltham, British Treasury Loses Gambling-Tax Revenue with Internet
Horse Racing, KNIGHT-RIDDER TRIB. Bus. NEws-KRTBN, Aug. 24, 1999.
30. See British-Based Sports Internet Firm Launches UKpound 20 Million Bid,
KNIGHT-RIDDER TRIB. Bus. NEws-KRTBN, Aug. 28, 1999.
31. See Tony Coles, Current UK Law and Regulation Relating to Gaming, Betting,
and Lotteries Operatingon the Internet, 2 GAMING L. REv. 149, 150-51 (1998). See also
Peter Dean, Chair of Gaming Board for Great Britian, Address at 3rd Annual International Symposium on Internet Gambling Law and Management, London
(Nov. 29, 1999) (stating that it was not illegal for an offshore casino to accept wagersfrom within the United Kingdom).
32. See id.
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The Gaming Board of Great Britain, which does not have authority
over betting shops, may consider a change in the law to allow
Internet casinos, with electronic versions of blackjack and chemin
de fer, to prevent a loss of gaming tax revenue overseas."33 The
British government is also considering legislation that would limit
online lottery ticket purchases to one per day.3
B. Regulate and Tax
Regulation comes either
tion/ownership or licensing. 5
1.

through

governmental

opera-

Quasi-Government Operation and Ownership: Liechtenstein

The most publicized quasi-government-operated Internet facility is the Liechtenstein lottery. 6 The Liechtenstein Foundation

33. See Taxman Cashes In On Virtual Gambling, AccOuNTANcY AGE, July 22,
1999, at 3.
34. See News Release: Outcome of On-line Lottery Consultation, (London Home Office), July 30, 1998 (copy on file with William Mitchell Law Review) (concerning
the draft Lotteries (Frequent Draws) Bill). Because the promotion of the Liechtenstein Internet Lottery within Great Britain may be a violation of the British
1976 Lotteries and Amusements Act, the Liechtenstein Lottery initiated litigation
within Great Britain to determine whether the prohibition was in violation of Article 59 of the Treaty of Rome. See The Queen v. Secretary of State for Home Affairs, The Int'l Lottery in Liechtenstein Found. and Elec. Fundraising Co., PLC
(Q.B. 1998). On June 14, 1999, after examining in detail H.M. Customs and Excise
v. Schindler, ECR 1078 (1994), and its progeny, the court concluded that the
United Kingdom was free to decide the extent to which it would permit large lotteries and that the control of "Millions 2000" was inadequate to protect lottery
ticket purchasers in the United Kingdom. See id. at 38-39. While there was discussion that the legal battle would be before the European Court of Justice, at this
late date the matter of "Millions 2000" is moot. The European Commission decided to consider the issue of Internet gambling "but cannot at this stage make
regulatory proposals." See EP Question on Gambling on the Internet-Telecommunications and Information Technology-Internet-Written Question-99/C31/25, SPICERS
CENTER FOR EUROPE, Feb. 5, 1999, OJ C 31; see also Aijan Van 'T Veer, Internet Gaming in Europe: State of the Art, 2 GAMING L. REv., 153, 153-54 (1998) (providing a
summary of European Internet gaming law).
35. The Republic of Liberia, for example, is seeking companies that can enable the government to provide Internet gaming. See Letter from Larry Montgomery, Chair, The Gaming Board of Liberia to Joseph Kelly, Professor, Buffalo
State College (Sept. 9, 1999) (on file with author). The Gaming Board of Liberia
has a website that provides a copy of the Request for Proposal and technical requirements. See Gaming Board of Liberia (visited Nov. 20, 1999) <http://www.tgbliberia.com>.
36. See Bruce Orwall, Place Your Bets: Despite Lots of Obstacles, Gambling is Making Its Way Onto the Net, ASIAN WALL ST. J., Apr. 3, 1996.
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conducts various Internet lotteries, such as Plus Lotto and InterLotto; its success is difficult to estimate, but InterLotto may have
had sales of approximately $50 million per year. 37 It contracted recently with the International Red Cross for a worldwide lottery
called "Millions 2000.", 8 The lottery promises to create 2000 millionaires who will have purchased tickets for $10 (plus $2 handling)
that will have been sold throughout the world on the Internet and
in other ways.39 The Secretary of the International Red Cross, in
supporting the project, opined: "We cannot fight tomorrow's battles with yesterday's weapons.... This means that we have to steer
beyond the traditional fundraising mechanics and develop alternatives, which appeal to a global audience.,4 0 The American, Japanese4 1 and New Zealand4 2 Red Crosses decided not to participate in
earlier Liechtenstein lotteries. The American Red Cross stated:
The American Red Cross will not receive any funds that
have been or may be given to the International Federation of Red Cross and Red Crescent Societies from Plus
Lotto, Millennium Draw or other Internet lotteries. The
American Red Cross chose not to participate in these endeavors because they are not consistent with our traditional broad-based fund-raising appeals.43
2. Licensing: Australia, CaribbeanIslands, Canada and South
Africa
The Australian states and Antigua and Dominica have chosen

37. See Rose, supra note 2, at 158 ("In confidential conversations I had with
international lottery executives in June 1997, I was told the biggest online lottery,
Liechtenstein's InterLotto, has sales of approximately $50 million per year. This is

consistent with published statements.").
38. See Karen Kaplan, Fund RaiserMight Violate U.S. Law, L.A. TIMES, Apr. 20,
1998, at D6. Millions 2000 and the International Red Cross ended their association in September, 1998. See Letter from Dominick O'Neill to Joseph Kelly, Professor, Buffalo State College (Sept. 6, 1999) (on file with author).
39. See Numbers Will Come Up for Millennium Millionaires,ABIX (AUSTL. NEWS
ABSTRAcTS), Apr. 10, 1998.
40.

Toby Kay, Net Lottery Will Raise $1 Billionfor Charity, THE TIMES

OF LONDON,

Apr. 15, 1998.
41. See Norimasa Shimadauc, Net Lotteries Hardfor Officials to Figure,THE DAILY
YOMIURI, Jan. 20, 1998, at 8.
42. See Red Cross Drops Gambling Game, NEWZ INDEX, June 10, 1997.
43. See Letter from Jan Lane, Acting Director, American Red Cross, to Joseph
Kelly, Professor, Buffalo State College (May 12, 1998) (on file with author).
http://open.mitchellhamline.edu/wmlr/vol26/iss1/4
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to license qualified applicants." Canada and South Africa have
considered but have not as yet approved, licensing measures.45
Within Australia, a working party of state regulatory officials is46
sued in May 1997 a report to regulate Internet gambling. The report summarized a strict state licensing/inspection scheme to regu47
late Internet gambling. It claimed that regulation provided the
best response to illegal gambling.48 The proposed regulations
would allow unlimited state licensing subject to the applicants prova willingness to submit to
ing integrity, •suitability, solvency, and
49
regulations and a Code of Conduct.

The regulations would pro-

hibit utilization of facilities by minors ° and the extension of
credit, 51 mandate self-exclusion for problem gamblers,52 protect
54
53
players' privacy, mandate disclosure of slot machine payouts,
mandate licensing of all directors and CEOs and those with a five
55
audits56
percent operational interest, and require submission to
in or proand inspection. A service provider must
5 7 also be located
territory.
or
state
the
within
services
vide
The proposal advocates local regulation. 8 Each state or territory in Australia would establish its administrative process for determining applications and appeals from decisions. The most intriguing proposed regulation taxes the gambler locally if Internet
44. See discussion infta notes 45-103. The Republic of Kalmykia in the former
Soviet Union in March 1999 announced it would now issue Internet gambling licenses for a cost of about $10,000. See Steve Gold, Internet Gambling Licenses Available in Russia, NEWSBYrES NEWS NETWORK, Mar. 16, 1999. It is not necessary that
the licensee be a Russian entity or that the web server be in Kalmykia. See id. The
value of this license is, of course, questionable.
45. See discussion infranotes 105-125.
46. See Working Party of State and Territory Gaming Regulatory Officials,
Draft NationalRegulatory Model for InteractiveHome Gambling Products (May 23, 1997)
(on file with author).
47. See id. at 3-5.
48. See id. at 1.
49. See id. at 4, 13.
50. See id. at 15.
51. See id. at 16.
52. See id. A self exclusion will only be lifted on seven days notice (to provide
a cooling off period). See id. Service providers will be required to make available
information on contact points for problem gambling services. See id.
53. See id. at 13.
54. See id. at 10.
55. See id. at 7-8.
56. See id. at 11-12.
57. See id. at 6.
58. See id.
59. See id. at 7.
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gaming is legal where the gambler resides. 60 Gaining taxation
revenue is a major factor driving the Australian proposal. For example, the Australian Tax Commissioner warned in September
1997 that the government might lose $3.3 billion in taxes from unregulated Internet gambling sites. 62
On March 18, 1998, Australia's Queensland Parliament passed
the Queensland Interactive Gambling (Player Protection) Act and
63
the regulations became operative on October 1, 1998. The Act,
which has over 250 sections and 9 parts, provides for:
(1) a regulatory framework for the conduct of interactive
gambling;
(2) licenses to be issued to approved providers of interactive gambling activities;
(3) mutual recognition of licensed providers from other
jurisdictions within Queensland and vice versa;
(4) taxes to be levied on licensed providers; and, most
significantly
(5) a detailed regime for the protection of people who
participate64 in interactive gambling and the community
generally.
The Act also mandates a detailed company history, "Personal
History and Suitability of Person Proforma"6 and "Key Persons License Application Form. 67 Players may self-exclude themselves
and:
if a person is concerned about... another player's wel-

60. See id. at 4, 13-14 ("[w] here a player, who is not resident in a participating
jurisdiction, accesses the product the tax will be retained by the jurisdiction in
which the service provider is located."). It is uncertain how many states or territories will follow the national model.
61. See Sandra Bull, Tax Commissioner Warns on Internet as Tax Dodge, AAP
NEWSFEED, Aug. 29, 1997 (on file with author).
62. See id.
63. See Queensland Office of Gaming Regulation, Applying for an Interactive
Gambling License: Brief to Applicants for an Interactive Gambling License in Queensland,
at A(2), (visited Nov. 23, 1999) <http://www.qogr.qld.gov.au/App-IG.html>.
64. Id. at 3.
65. See id. at Part B attachments 5(1), Company History Proforma.
66. See id. at 5.2.
67. See id. at 6.
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fare and believes that the gambling habit pose a threat to
the player or the player's family, an application may be
made to have the player banned from participating in any
form of licensed interactive gaming activity. Such a ban
would prevent the player from participating in interactive
gambling which is licensed in Queensland or in any other
participating jurisdiction.6
The Internet gaming industry is expected to develop an advertising
code of conduct and credit betting was banned. 69
Australia's Victorian parliament has approved legislation
authorizing interactive gambling licensure.70 Victoria received Assent on June 8, 1999, but has not yet begun licensing.7 1 As in
Queensland,
the legislation passed the Victorian parliament with72
out dissent.

Finally, the Australian Capital Territory enacted enabling legislation making itTVossible for an interactive license to be issued by
the end of 1998. The Commissioner for Australian Capital Territory Revenue stated that "the reason for the legislation and the
regulation was to protect the players rather than as a revenue collecting exercise."74 The general manager for Casino Canberra (the
hopeful recipient of the license) agreed because "the revenue estimates are so wild and varied that at this stage we are not using any
of them and rather will
wait until we have some information from
75
our own experience."

The government of Antigua, a Caribbean island-country, also
68. Id.
69. See id. On December 16, 1999, the Australian Productivity Commission
issues its "Final Report on Gambling," where in a section on Internet gambling,
unlike the National Gambling Impact Study Commission, it recommended "regulation of online gambling" instead of prohibition. See Key Factsfrom the Productivity
Commission'sReport Into Gambling,THE ADvERISER, Dec. 17, 1999.

70. See Letter from David Ford, Director, Queensland Office of Gaming Regulation, to Joseph Kelly, Professor, Buffalo State College, (Sept, 27, 1999) (on file
with author).
71. See id.
72. See id. Australia's Tasmanian government permits Federal Hotels to offer
Internet gambling under their current land-based casino license. See Don Woolford, Tas: Government Approves Internet Gaming Sight, AAP NEWSFEED, July 28, 1998.
On December 22, 1999, the Tasmania Gaming Control Bill Amendment, which
regulates Internet gambling, was passed. See Tasmania Delivers, IGC NEWS, Dec. 28,
1999.
73. See Woolford, supra note 72.
74. Woolford, supra note 72.
75. ChipsDown for Cyberspace Casinos, THE CANBERRA TIMEs, Aug. 1, 1998, at 5.
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licenses Internet gambling.7 6 Of the approximately sixty-eight offshore Internet gaming sites in the Caribbean and Central America,
about twenty-seven are in Antigua." Twelve operate Internet sports
books, nineteen operate virtual casinos and four have licenses to
78
Antigua regulates Internet gaming through the
operate both.
1994 Antigua and Barbuda Free Trade and Processing Zone Area
Act. 79 The 1994 Free Trade and Processing Zone Act created a tax-

free zone where industries, including gambling profits, are taxfree. Development is administered by the Free Trade and Processing Zone Commission.81 Businesses must obtain a license from
82
the commission to operate in the Free Trade Zone. One business,
WorldWide TeleSports, employs eighty-five persons and accepts
bets of up to $25,000.83

In 1997, the government added the Antigua and Barbuda
Standard Conditions for the Licensing of Virtual Casino Wagering
and Sports Book Wagering in the Antigua and Barbuda Free Trade
and Processing Zone.8 These conditions/regulations prohibit, in85
ter alia, sublicensing and transferring a license to a third party,
"[f] alsification or willful omission of any information required as a
condition for licensing,"8 6 and "[f] ailure to meet all commitments

to players, or false information in advertising or in promoting the
business activities of the Licensee."87 Software testing must be verified and the applicant is asked whether submitted gaming programs "comply with the rules and standards set by the Las Vegas or
Atlantic City Rules." "
76. See ANTIGUA AND BARBUDA FREE TRADE AND PROCESSING ZONE AREA AcT OF
1994 (on file with William Mitchell Law Review).
77. See Brett Pulley, With Technology, Island Bookies Skirt US. Law, N.Y. TIMEs,
Jan. 31, 1998, at Al; see also Letter from Gary D. Collins, legal consultant to the
Government of Antigua, to Joseph Kelly, Professor, Buffalo State College (July 15,
1998) (on file with author).
78. See Collins, supra note 77.
79.

1994.
80.
81.
1994.

See ANTIGUA AND BARBUDA FREE TRADE AND PROCESSING ZONE AREA ACT OF

See Pulley, supranote 77, at Al.
See ANTIGUA AND BARBUDA FREE

TRADE AND PROCESSING ZONE AREA

AcT

OF

82.

See id.

83.

See Pulley, supranote 77, at Al

84.

See ANTIGUA AND BARBUDA FREE TRADE AND PROCESSING ZONE AREA Acr OF

1994. The Act includes Statutory Instruments 1997, no. 20. See id.
85. See id. at § 13 (6) of Statutory Instruments.
86. Id. at § 14 (5) of Statutory Instruments.

87.

Id. at § 14 (6)of Statutory Instruments.

88.

See id. at § 69 (a) (IV) (3a), § 69 (b) (IV) (5b). The title of Subpart IV is
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Antigua charges a $100,000 annual fee for an Internet casino
license and $75,000 for a sports license 89 (lower because sports licensees employ more Antiguans), and a twenty percent tax for
overseas telephone bills.9° Applicants are also subject to a background check, and the government claims over 300 applicants were
rejected.9 1 Antigua also enacted the Money Laundering Prevention
Act (effective November 12, 1998) 92 and is in the process of revising

its International Business Corporation Act using the Australian
Queensland Interactive Gambling (Player Protection) Act as a
model.93
Antigua has a reputation for loose regulation of financial serv94
ices. That image was reinforced when two Russians allegedly disappeared with tens of millions of dollars they had acquired through
their Internet banking activities.95 More significant perhaps is the
allegation that Starnet Communications International, Inc., a Vancouver, Canada, Internet gambling operator, made "a secret deal"
with the Antiguan regulators to obtain fifteen Internet licensees for
$50,000 each plus $250,000 and to require the removal of the Antiguan commissioner of the Free Trade Zone because "he had been
a hindrance to our [Starnet] business here."96 Government officials
met recently with an Internet gaming trade organization "to convene an international work group of countries interested in Internet gaming to develop a model code and to foster creation of an
international infrastructure to handle dispute resolution and to
"Requirements of Certification and Declaration and Affidavit of Fairness of Software." See id. Nevada and New Jersey, not Las Vegas and Atlantic City, have
promulgated the relevant rules.
89. See id.
90. See Collins, supra note 77.
91. See Rose, supra note 2, at 134.
92. See No. 18 of 1998, An Act to Amend the Money Laundering (Prevention)
Act, 1996.
93.

See Practitioner'sNetwork: Antigua and Barbuda Crack Down on Money Laun-

dering,INT'L MONEY MKTG., Nov. 13, 1998, at 39.
94. See Mark Fineman, Island Hideaway Takes an Internet Gamble, THE

OTrOWA

CITIZEN, Sept. 23, 1997, at A-18; see also Nicole Manktelow, Tropical Net CasinoPunts
on Australia, ABIX (AusTL. NEWS ABsTRAcrs), Aug. 9, 1999. In December 1999,

William Hill announced it would commence Internet casino operations from Antigua. See Howard Wright, Hills Set Up Offshore Arm in Caribbean, Internet Casino in
Operation,RACING NEWS, Dec. 9, 1999.
95. See Fineman, supra note 94, at A-18.
96. See Starnet Secret Deal with Antigua Alleged By Police: Information to Obtain
Search Warrant Says the Agreement Allowed the Caribbean Government To Buy Cut-Rate
Internet GamblingLicenses It Could Re-Sell At A Markup, THE VANCOUVER SUN, Aug. 28,

1995, at F5.
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" 97
monitor the interactive gaming industry.
The Commonwealth of Dominica has licensed about twenty
Internet gambling entities of which seven are operational.9 8 In
general, the licensees agreed to pay the government five percent of
profits,9 but Island Sports Book and Casino agreed to gaive the govThe government ten percent of the projected pretax profit.
services
inCorporation
whose
ernment also licensed the Domini
clude assisting in "processing of Internet gaming license

applications."'

Other Caribbean countries have taken even fewer steps to
regulate Internet gambling than have Antigua and Dominica. In
Curacao, the Netherlands Antilles, Nude Gambling Casino and
Sports Book rejects wagers from Wisconsin, Florida, Minnesota,
Missouri, Austria and Japan and allows a maximum $100,000 bet
per day.0 2 Any dispute would be decided according to the laws of
Curacao, the Netherlands Antilles. 10 In Grenada, which is not a
major Internet gaming location, it is uncertain whether the government has the right to grant additional Internet gaming licenses
exclusive license which allowed only
or whether it had granted .an 104
sublicenses.
issue
to
entity
one
97. Interactive Gaming Council, Press Release, July 15, 1998, Antiguan Government and Interactive Gaming Council Call Meeting to Promote Global Regulations of
Internet Gambling (on file with William Mitchell Law Review).
98. See Telephone interview with Aretha Francis, Ministry of Finance, Commonwealth of Dominica (Jan. 7, 1999).
99. See id.
100. See Adam Weintraub, Global Gaming Comes Up Short, MINNEAPOLIS/ST. PAUL
Crly Bus. (last modified Oct. 5, 1998), <http://www.amcity.com/twincities/stories/1998/10/05/story2.htm>. As of this date, the casino site is still not operational. See <http://islandgaming.net/casino>.
101. See Domini Corporation (visited Nov. 23, 1999) <http://www.dominiinc.com/gaming.html>.
102. See Rules at Nude Gambling Casino and Sportsbook, (visited Nov. 23, 1999)
<http://208.210.194.10/casino/rules.asp>.
103. See id.
104. See Letter of Michael F. Simone, Director of Global Gaming Corp. (July
27, 1997) (on file with William Mitchell Law Review):
Please be advised that Mr. Dennis Campbell is a consultant to several
ministries of the government of Grenada and is not completely familiar
with all the applicable licensing laws and outstanding agreements....
Global Gaming Corporation is the exclusive principal license holder with
the authority to issue sub-licensees for any such gaming of this type. All
applicants for this type of activity must be made and approved by Global
Gaming Corporation.
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In Canada, legislators
attempted but
....
105 failed recently to pass
Internet gambling regulation legislation.
In 1996, Dennis Mills, a
Liberal M.P., initiated a private members bill called An Act to
Amend the Criminal Code of Canada (the regulation of Internet
casinos). °6 On February 13, 1997, after a lengthy discussion, parliament read the bill for the second time and referred it to a committee. 1 7 In introducing his bill, Mills stated:
Internet gaming is going on right now with companies
that do this totally on their own. There are absolutely no
background investigations. There is no random process
testing. There is no prize payment bonding. There is
really no adequate consumer disclosure of game odds or
expected value of the win of all games. There is no control of underage aambling. There is no information
highway federal tax.
Members from other parties and the government supported a
second reading.' °9 For example, Michel Bellehumeur, B.Q., stated,
"[w]e pledge our support on second reading so the bill can go to
committee, where it can eventually be examined with a view to improving it and, above all, to bring it in line with the jurisdictions of
the provinces and Canada."' 0° Werner Schmidt (Ref.) acknowledged, "we do support the principle of the bill....

[I] t has the op-

portunity of moving us forward to truly becoming a leader in the
Internet business and on the information highway.""' Ron MacDonald (Parliamentary Secretary to Minister for International
Trade, (Lib.)) also supported the concept of Canadian regulation
of Internet gambling, stating:
The honorable member's bill does two things. It focuses
on whether or not gaming is something that grown adults
in a modern democracy should be allowed to access. I
Id.
105. See KNIGHT-RIDDER TRIB. Bus. NEWS -KRTBN, Apr. 7, 1999.
106. See Bill C-353, An Act to Amend the Criminal Code of Canada (The Regulation of Internet Casinos) 2nd Session 35th Parliament, 45 Elizabeth 11 (1996).
107. See Canada House of Commons Debates, 134 Par. Deb., H.C., (2nd Ses.)
129 (1997), at 8119.
108. Id. at 8113.
109. See id. at 8113-15.
110. Id.at8113.
111. Id. at 8115.
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think it is a matter of choice. I know, people sometimes
get addicted to gambling. People get addicted to many
things: cigarettes, driving their cars around the block too
often or laying on a beach and getting sunburned.'
The bill died with the sudden general election in April 1997,
but passage of any private member's bill may have been difficult.
Canada, by most estimates, has the world's largest concentration of publicly-traded Internet gambling companies."' The Canadian government signaled recently its willingness to shut down an
Internet gaming provider despite having questionable legislative
authority to regulate or prohibit Internet gaming. Canada's Royal
Canadian Mounted Police and other law enforcement agencies
raided one of Canada's largest Internet gaming entities, Starnet
Communications, Inc., located in Vancouver, even though none of
Starnet's gaming sites are in Canada.1 4 The raid resulted from an
eighteen-month investigation115into Starnet's online gambling and
online pornography business.
The Gaming Regulators European Forum advocated an intermediate approach between prohibition and regulation.11 6 At its
May 1998 meeting in Helsinki, the European Forum concluded
that Internet gambling regulation should be each country's decision and "such decisions should be respected by other jurisdictions. " 117 A country that allows Internet gambling must control and
license it: "[T] he gambling so offered should be restricted to residents of the jurisdiction concerned and residents of such other ju-

112. Id.at 8116.
113. See Mark Stevenson, Ottawa Urged to Regulate Internet Gambling, CALGARY
HERALD, Feb. 25, 1999, at B14; see also Martin Stone, CanadaHolds the Online Gambling Aces, NEWSBYrES, Feb. 25, 1999 (estimating that Canada has 15 publicly-traded
Internet gambling companies).
114. See David Crowe, Relocated Starnet Gambles on Porn Sell-Off, ABIX (AuSTL.
NEWS ABSTRACTS), Sept. 6, 1999.
115. See Drew Hasselback, Starnet to Challenge Court Freeze on Bank Accounts: Online GamblingFirm, NAT'L POST (Canada), Sept. 16, 1999. Starnet's assets were nolonger frozen by October. See Neal Hall, Starnet Assets Unfrozen By B. C. Judge: The
Injunction Was Set Aside in a Ruling That Would Allow the Internet Gambling Operation
to Move Its Head Office to Antigua, THE VANCOUVER SUN, Oct. 19, 1999, at B4.
116. See Position Statement on Gambling on the Internet (as adopted at the Annual
Meeting at Helsinki on 15 May 1998) (transcript on file with William Mitchell Law
Review). Regulators attended this meeting from Estonia, Denmark, Finland,
Germany, Great Britain, Hungary, Ireland, Netherlands, Norway, Poland, Portugal, Slovenia, Spain, Sweden and Switzerland. See id.
117. See id. at 2.
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risdictions with whom there are cooperative or reciprocal arrangements.,1 8 The European Forum also suggested measures to pro-

tect compulsive gamblers, the integrity of the games, player confidentiality, the prevention of money laundering, and to ensure
security."n The European Forum did not advocate governmental
measures against the bettor:
If a jurisdiction wishes to prohibit cross-border gambling
on the Internet for its residents, and consequently wants
to prevent the import of such gambling, it will probably
need to do so by means of legislation preventing service
providers from transmitting the offer of such facilities,
rather than by means of prohibitions on individual residents of those jurisdictions from taking up such facilities.
In support of this, consideration should be given to the
possibility of requiring licensed Internet gambling operators to include in the contracts with their service providers
a condition that the latter will prevent access to addresses
of foreign (illegal) operators of Internet gambling in so
far as the service providers
can be expected to have notice
20
of those addresses.

Finally, the Republic of South Africa, while adopting originally
a wait and see approach, is moving toward a regulatory approach.
In April, 1999 the National Gambling Board, consisting of representatives from the nine provinces and other appointees, commissioned an "Interim Report," 122 "to investigate the implications for

South Africa of the international Internet gaming industry, and to
make recommendations so as to ensure that this new form of gambling exerts a positive and not negative influence on the country's
economy and people.' ' 2'
The Interim Report strongly urged
amendment of the National Gambling Act to allow regulation of
Internet gambling to ensure probity and player protection, as well
as taxation of $100,000 per year and a $50,000 application fee.2 4
118.
119.
120.

Id. at 13.
See id. at 4.
Id. at 6.

121. See NATIONAL ACADEMIC CENTRE FOR RESEARCH iNTo GAMING, Interim Report
for the National Gambling Board, Project South Africa, Internet Gaming and South Africa:

Implications, Costs & Opportunities (1999).
122. See id.
123. See id.
124. See id.
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deThe report left open the question whether to allow a licensee to125
termine for itself whether to accept bets from the United States.
C. Prohibit: The US. Answer
1. Federal
a. Legislation
Unlike their Canadian counterparts, U. S. political figures
generally oppose legalizing Internet gambling. Many Internet
gambling opponents have rallied around the legislative efforts of
Senator John Kyl (R-AZ) to prohibit Internet gambling. Senator
Kyl first introduced a bill to prohibit --Internet
gambling in 1995 as
126
part of the 1995 Crime Prevention Act.
The bill imposed a oneyear prison sentence as well as forfeiture of computer equipment
on those
convicted of online gaming."' The bill died in commit28
tee.
Senator Kyl introduced Internet Gambling Prohibition Act of
1997 (the 1997 Kyl bill) on March 19, 1997 as part of a $33.2 billion
spending bill' 2s and the Senate Judiciary Committee reported it to
the full Senate on October 23, 1997.130 On July 23, 1998, the Senate approved a much-changed version of the 1997 Kyl bill by a 9010 vote.
The final version would have amended the Wire Act l by
125. See id. The first year application fee would be $350,000. See id. Probity
expenses/costs would be in addition to the $50,000 application fee. See id. Swaziland, through the Swaziland Gaming Board of Control, has authorized Internet
gambling for its Piggs Peak Casino. See Open Letter from Lew Koor, Pigs Peak Casino, Swaziland (June 25, 1999) (on file with William Mitchell Law Review).
126. See 141 CONG. REc. S19110-07 (1995) (outlining S.1495, the Crime Prevention Act of 1995).
127. See id.
128. See Dennis Camire, Internet Gambling Legislation Appears on Hold for Now,
GANNETT NEWS SERVICE, Sept. 7, 1996.
129. See Internet Gambling Prohibition Act of 1997, S. 474, 105th Cong.
(1997). Senators Feinstein (California), Graham (Florida), Hutchinson (Arkansas), Grassley (Iowa) and Johnson (S. Dakota) joined Senator Kyl's Internet Gambling Prohibition Act of 1997. See 143 CONG. REc. S2553-01 (daily ed. Mar. 19,
1997); S.474, 105th Cong. There were companion bills in the House of Representatives. See H.R. 2380, 105th Cong. (1997) (introduced by Rep. Bob Goodlatte
and Rep. Frank LoBiondo).
130. See 144 CONG. REC.S8815-05, S8820 (daily ed.July 23, 1998).
131. See 144 CONG. REC. S8815-05 (daily ed. July 23, 1998). Most of the
changes were the results of the amendments proposed by Senator Bryan on July
22, 1998. See 144 CONG. REc. S8801-02 (daily ed. July 22, 1998). The 10 negative
votes were a curious mixture of senators: Senators Joseph Biden, D-Del.; Larry
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penalizing the criminal individual bettor/gambler up to three
times the greater of the amount wagered or $500 and/or three
months imprisonment.1 3 "A person engaged in a gambling business" would be liable for the greater of the amount received on wagers or a $20,000 penalty and/or four years imprisonment.' 34 The
bill provided further that within three years after passage, the Secretary of Commerce had to submit a report to Congress that inCraig, R-Idaho; Tom Daschle, D-S.D.; Pete Domenici, R-N.M.; Russ Feingold, DWis.; Tom Harkin, D-Iowa; Daniel Inouye, D-Hawaii; Daniel Patrick Moynihan, DN.Y.; Ted Stevens, R-Alaska; and Paul Wellstone, D-Minn. See 144 CONG. REc.
S8801-02 (daily ed. July 22, 1998).
132. See 18 U.S.C. § 1084 (1984 & Supp. 1999). The act provides:
Transmission of wagering information; penalties
(a) Whoever being engaged in the business of betting or wagering knowingly uses a wire communication facility for the transmission in interstate
or foreign commerce of bets or wagers or information assisting in the
placing of bets or wagers on any sporting event or contest, or for the
transmission of a wire communication which entitles the recipient to receive money or credit as a result of bets or wagers, or for information assisting in the placing of bets or wagers, shall be fined under this title or
imprisoned not more than two years, or both.
(b) Nothing in this section shall be construed to prevent the transmission
in interstate or foreign commerce of information for use in news reporting of sporting events or contests, or for the transmission of information
assisting in the placing of bets or wagers on a sporting event or contest
from a State or foreign country where betting on that sporting event or
contest is legal into a State or foreign country in which such betting is le-

gal.
(c) Nothing contained in this section shall create immunity from criminal prosecution under any laws of any State.
(d) When any common carrier, subject to the jurisdiction of the Federal
Communications Commission, is notified in writing by a Federal, State,
or local law enforcement agency, acting within its jurisdiction, that any
facility furnished by it is being used or will be used for the purpose of
transmitting or receiving gambling information in interstate or foreign
commerce in violation of Federal, State or local law, it shall discontinue
or refuse, the leasing, furnishing, or maintaining of such facility, after
reasonable notice to the subscriber, but no damages, penalty or forfeiture, civil or criminal, shall be found against any common carrier for any
act done in compliance with any notice received from a law enforcement
agency.
Id.
133.
134.

SeeS. 474, 105th Cong. § 1085 (1998).
See id.
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cluded, inter alia, "an analysis of existing and potential methods or
technologies for filtering or screening transmission in violation of
section 1085 of title 18, United States Code, as added by this section, that originate outside of the territorial boundaries of any State
or the United States." 135
The 1997 Kyl bill defined "gambling business" as a business
that "involves one or more persons who conduct, finance, manage,
supervise, direct, or own all or part of such business; and has been
or remains in substantially continuous operation for a period in excess of 10 days or has a gross revenue of $2,000 or more during any
24-hour period." 136 The bill also expanded the Wire Act's scope to
include any type of bet or wager, including a lottery, placed over
the Internet.
Two interest groups, fantasy sports and horse racing, obtained
exemptions in the final version of the 1997 Kyl Bill. The bill excluded specifically participation in a lawful game or contest "in
which the winner or winners may receive a prize or award if such
participation is without charge to the participant or any charge to a
participant is limited to a reasonable administrative fee" (otherwise
known as a fantasy sport league or a rotisserie league).'3s The horse
racing industry received exemptions for a "closed-loop subscriberbased service" and for information concerning "common pool
parimutuel pooling" under applicable law.139 In an interesting colloquy, Senator Kyl assured Senator Mitch McConnell that his bill
was not intended to limit the racing industry's activities in the area
of simulcasting and commingling of parimutuel pools. 4°
135.
136.
137.
138.
139.
140.
ued:

Id.
Id.
See id.
Id.
See id.
See 144 CONG. REc. S8818 (daily ed. July 23, 1998). The colloquy contin-

Mr. McCONNELL. What if the host for the wagering pools is in one state
or foreign country, the totalizator is in a second state or foreign country,
and the race is actually contested in a third state or foreign country.
Could commingling of pools take place under this arrangement without
violating S. 474?
Mr. KYL. Yes, assuming each facility that participates in the pools is duly
licensed by the State or approved by the laws of the foreign jurisdiction
in which it operates. As I stated earlier, the location of the totalizator or
other similar system used to process parimutuel wagers is irrelevant if the
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Native Americans, however, were unsuccessful in amending
the bill.141 On July 22, Senator Craig from Idaho, where the Coeur
d'Alene tribe had negotiated a tribal/state compact for an Internet
lottery, moved to eliminate provisions that Senator Craig claimed
would have criminalized Native American gaming authorized under federal law and regulated by the National Indian Gaming
Commission.142 One opponent to Senator Craig's amendment
warned it would create an Internet monopoly that could eliminate
the grocery store sales of lottery tickets. 14
Senator Torricelli
warned that if the Craig amendment was approved "every living
room, every child's bedroom in America will become a gamin, par1

lor."

4

The amendment was defeated eighty-two to eighteen.

Internet service providers (ISPs) were also unhappy with the
bill, which allowed both federal authorities and the state attorney
general to have jurisdiction over them; the bill allowed federal and
state authorities to seek injunctive relief, including termination of a
customer account.1 4 The bill tempered its penalties by allowing
consideration of such factors as the gaming business' location and
147
acts of good faith.
If the interactive computer service followed a
parimutuel pools are transmitted to or from facilities each of which is licensed by the State or approved by the laws of the foreign jurisdiction in
which it operates.
Id.
141. See 144 CONG. REc. S8764 (daily ed. July 22, 1998). The Kyl Bill also did
not permit Native American gaming when the wager was made by a proxy using
the Internet. See S. 8792, 105th Cong. § 1085 (1998). Two federal decisions concluded that electronically linked bingo was a Class II game that did not necessitate
a tribal/state compact. See U.S. v. 162 Megamania Gambling Devices, No. 97-C1140-k, 1998 U.S. Dist. LEXIS 17293 (N.D. Okla.); U.S. v. 103 Elec. Gambling Devices, 1998 U.S. Dist. LEXIS 19135 (N.D. Cal.); see alsoJohn M. Peebles and Conly
J. Schulte, The Use of Internet CommunicationFacilities and the Indian Gaming Regulatory Act, 2 GAMING L. REv. 473-482 (1998) (providing an excellent analysis of Native
Americans and their experience with Internet gaming).
142. See Letter from Sen. Craig to colleagues, (July 13, 1998); see also 144
CONG. REc. S8689, S8775 (daily ed. July 22, 1998) (statement of Senator Craig);
letter from Senators Campbell, Inouye and Craig, (July 10, 1999), available in
<http://www.rgtonline.com/newspage/art> (urging colleagues in the Senate to
support "an amendment that would protect the integrity of the IGRA .... ").
143. See 144 CONG. REc. S8689, S8775 (daily ed. July 22, 1998) (statement of
Senator Enzi).
144. See 144 CONG. REc. S8815-05, 8816 (daily ed. July 23, 1998) (statement of
Senator Torricelli).
145. See id. at S8817.
146. See Internet Gaming Prohibition Act of 1997, § 1085 (d) (4) (1997).
147. See id.
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"reasonable course of action" pursuant to a court order "in the absence of fraud or bad faith" it would not be liable for any civil or
criminal penalty.' 48
ISPs, through their trade organizations, expressed concern
about the possible cost to the over 4,800 ISPs in the United States
and the futility of such legislation. As one representative of four
major ISP organizations explained:
[M]any people assume that the ISPs act as a bridge which
can simply be raised to prevent certain traffic from reaching end users. This unfortunately is not the case. The
Internet is fluid. While a site may be at one address one
day, it can be at another address the next. Simply put,
sites, gambling or otherwise move. And they can move
quickly-often within hours.
Bill Burrington, America Online's general counsel, opined
that "we can block access but that doesn't really work. It just starts
a cat-and-mouse game." 50 Not only would it be a serious financial
burden to smaller
ISPs, but many ISPs also "do not want to become
' 5
'Internet cops.

1

Even some of those who voted for the 1997 Kyl Bill hoped the
provisions concerning ISPs would be changed as the bill moved
through the legislative process. Specifically, Senator Leahy hoped
that certain language in the bill would be modified after Senate
approval.

52

For example:

[L]anguage was inserted into the bill which dictates special rules that would apply in any proceeding instituted
under the bill in which application is made for a temporary restraining order or an injunction against an interactive computer service. I was not party to the negotiations
on this language, nor am I convinced that this language is
148. See id.
149. Testimony of David G.Jemmett, FED. NEws SERVICE, June 24, 1998 (representing four associations of Internet Service Providers (CIX, AIAA, AUP, and
ISP/C)).
150. Christina Stubbs, Policy: Government Wants to Pull the Plug on Internet Gambling, THE RED HERRING, Nov. 1998, (visited Nov. 23, 1999) <http://www.herring.com/mag/issue60/policy.html>.

151.

Id.

152.

See 144 CONG. REc. S8815-05, S8821 (daily ed. July 23, 1998) (statement of

Senator Leahy).
http://open.mitchellhamline.edu/wmlr/vol26/iss1/4

22

2000]

Kelly: Internet Gambling Law

INTERNET GAMBLING LA W

necessary. Courts, when determining the appropriateness
of equitable relief, generally considers factors such as the
significance of the threat of irreparable harm to a plaintiff
if the injunction is not granted; the state of the balance
between this harm and the injury that granting the injunction would inflict on the defendant; the probability
that the plaintiff will succeed on the merits; and the public interest. It has not, to date, been demonstrated to me
why these traditional standards are not adequate to address situations involving interactive computer services,
and I fear that this new language in the bill might cause
more mischief than it would cure. I hope that we can
continue to work on this lanuage as the bill advances
through the legislative process.
Senator Kerrey, like Senator Leahy, voted for the bill but with
reservations:
We need to think carefully before government commandeers the electronic network, through online service providers, in the pursuit of conduct we don't like. While I do
not object to asking service providers to cooperate in ways
that do not involve significant expense or retard the
growth and flow of Internet traffic, I am not convinced
that the provisions of the current proposal strike the
proper balance. In addition, there is a high risk that we
may inadvertently sap the vitality of the Internet if we start
to require service providers to serve as an arm of our law
enforcement agencies. It is my hope that we can address
these concerns as we go to conference with the House. 4
The 1997 Kyl bill had strong support outside Congress,15' including the support of the National Collegiate Athletic Association, 15 Ralph Nader's Public Citizen Watch, the Christian Coalition, the National Coalition Against Gambling Expansion, 7 the
National Association of Attorneys General, 15 the National Football
153.
154.
155.
156.
1998.
157.
158.

Id.
Id.
See Steven Crist, All Bets Are Off, SPORTS ILLUS., Jan. 26, 1998, at 85.
See Testimony of Bill Saum, FEDERAL DOCUMENT CLEARING HOUSE, Feb. 4,
See Testimony of Ann Geer, FED. NEWS SERVICE, July 28, 1997.
See Letter from National Association of Attorneys General [hereinafter
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160

League 59 and the American Medical Association.
The American
Gaming Association, which is the major organization representing
casinos and other gaming interests, did not oppose the 1997 Kyl
bill. 61 There were, however, prominent opponents of prohibition.
Groups as diverse as the ACLU16 and the libertarian Cato Institute opposed the bill. The U.S. Department of Justice also exNAAG], to Senator Kyl (Mar. 20, 1998). On February 1, 1999, NAAG submitted its
official Internet gambling position to the National Gambling Impact Study Commission [hereinafter NGISC]. See Letter from James E. Doyle, Wisconsin Attorney
General, to William Bible, Chairman, Regulation Enforcement and Internet Subcommittee, NGISC (Feb. 1, 1999) (on file with William Mitchell Law Review). Doyle
stressed that in March 1999 NAAG would discuss enforcement mechanism difficulties at its spring meeting:
[B]ut I want to emphasize that simply because an activity is difficult to
control does not mean law enforcement should be forced to stick its
head into the sand and act as though the issue does not exist. Nor does
this provide a reason to legalize and regulate an activity that otherwise
would be overwhelmingly opposed by the majority of the population.
Id.
159. See Testimony ofJeffPash, FED. NEWS SERVICE, July 28, 1997.
160. See Letter from E. Ratcliffe Anderson, Jr., M.D., American Medical Association, to Senator Kyl (Sept. 16, 1998) (on file with author).
161. See Testimony of Frank J. Fahrenkopf, Jr., FEDERAL DOCUMENT CLEARING
HOUSE, Feb. 4, 1998.
162. See ACLU Cyber-Liberties Update (visited Nov. 23, 1999) <http://www.aclu.org/issues/cyber/updates/clunov03.html>. According to Barry Steinhardt, ACLU
Associate Director:
Gambling is a victimless crime and the Congress should tread very lightly.
Instead, the bill enacts a prohibition even when off-line gambling would
be legal for the user .... The further irony is that this legislation will ultimately drive away legitimate businesses and encourage more fraud and
overseas operations by those who know that there is no way that the U.S.
can enforce the law against operators offshore.
Id.
163. See Testimony of Tom W. Bell, Director, Telecommunications and Technology Studies, Cato Institute, before the NGISC, May 21, 1998. He summarized
his opposition toward attempts to outlaw Internet gambling as follows:
First, Internet technology renders prohibition futile.... Second, as an
international network, the Internet offers an instant detour around
merely domestic prohibitions.... Third, consumer demand for Internet
gambling and the states' demand for tax revenue will create enormous
political pressure for legalization.... A dispassionate account reveals
that Internet gambling offers several benefits: Internet gambling will
drive network development; it will provide a more wholesome environment than real-world casinos; and it will benefit consumers by increasing
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pressed grave reservations about the bill,1 6 some of which were addressed by Senator Kyl. For example, a provision stating "the sense
of the Congress that the Executive Branch should commence negotiations with foreign countries in order to conclude international
agreements that would strengthen the ability of the United States
to enforce the proposed legislation" was eliminated.
The Department of Justice believed:
In our view, redirecting that effort, even in part, to focus
on Internet gaming would be a mistake. We should also
note that, to the extent individuals and organizations,
whether here or abroad, violate U.S. law; existing legal
mechanisms can be used to enforce it. Although we recognize that there may be times when we cannot obtain
foreign assistance, the fact remains that some form of
gambling is legal in virtually every state in the United
States. This diminishes our ability to persuade a foreign
country that gambling must be vigorously combated, absent extenuating circumstances (e.g., organized crime involvement in the gambling enterprise.)
The Justice Department was unsuccessful in eliminating the
competition in gambling services.
Id; see also Tom W. Bell, Internet Gambling, Popular,Inexorable, and (Eventually) Legal,
336 POL'Y ANALYSIS, Mar. 8, 1999. Another libertarian-oriented organization
feared regulatory growth:
An Internet gambling prohibition today could lead to on-line pornography ban tomorrow. And once the regulatory ball starts rolling, it won't
stop until all content is governed by top-down restrictions and ratings requirements, just as in television. The IGPA would also kick open the
door to further regulation of electronic commerce.
Justin Matlick, Congress Betting It Can Control the Internet, PAC. RES. INST. FOR PUB.
POL'Y (May 1998).
164. See Letter from L. Anthony Sutin, Acting Assistant Attorney General, to
Senator Patrick Leahy, (May 26, 1998) (on file with William Mitchell Law Review).
The letter was in response to Senator Leahy's request for a DOJ opinion on the
Kyl Bill. While the letter apologizes for the delay in responding, the delay "may
not have been wholly unintentional." See id. A DOJ source, "speaking on condition of anonymity," said "[1]et's just say that there are a lot of other things we
should be spending our time on." 1 INTERNET GAMING INT'L NEWSLETTER, July,
1998, at 2.
165. See Sutin, supra note 164, at 3.
166. Id.
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"mere bettor" provision from the 1997 Kyl Bill:
In our view, extending federal jurisdiction to cover mere
bettors would be both unnecessary and unwise. It is unwise, because federal resources should be spent targeting
large gaming operations (and any organized crime involvement or fraud connected with such activities) and
other more serious offenses.
Because enforcement against end bettors is not likely to
be a priority, it is generally inadvisable to have overly
broad legislation on the books. This is especially true
where any failure to apply the criminal statute against
common social wagering activities-such as an office
NCAA basketball pool conducted via email or a wager of
local products between mayors of Superbowl or World series-bound teams-would
167 raise legitimate questions of inconsistent enforcement.

The Department hoped Congress would wait to pass new legislation regulating or prohibiting Internet gaming until the National
Gambling Impact Study Commission (NGISC) had concluded its
study on the scope of Internet gambling.]68
Interestingly, not one senator suggested regulating, rather
than prohibiting, Internet gambling. In fact, Senator Tom Harkin
of Iowa, who voted against 1997 Kyl bill, did so because, in his view,
the 1997 Kyl bill would have expanded Internet gambling.169 After
167.
168.

Id. at 2.
See id. at 1.

169. See Senate Votes to Shoot Down Online Gambling, DES MOINES REGISTER, July
24, 1998, at 9 (discussing Harkin's role). Bill Kincaid, a former Board member of
the National Coalition Against Legalized Gambling, also opposed the 1997 Act for
reasons identical to Senator Harkin:
As it now stands, the bill is a fraud. It will not eliminate a single bet. Nor
will it divert a single penny from the coffers of gambling interests. Perhaps worse, if enacted into law, this measure would give a congressional

endorsement to some form of gambling-making them even harder to
root out down the road. By deliberately excluding horse and dog racing
and state-run lotteries, lawmakers established a legislative history that will

serve to entrench these forms of gambling. As Delaware Senator Joseph
Biden put it: "What the Kyl amendment does is make what is now illegal
legal for certain carved-out exceptions that benefit certain segments of

the gambling industry."

One critical exception, which allows for a

"closed-loop subscriber-based service," will open the door to business
ventures that exist solely to bring horse race betting into the home for
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Senate passage, the bill would have had to have been reconciled
with the McCollum Bill, its house version,1 70 introduced on August
6, 1998. While the House Subcommittee on Crime (Judiciary) approved the bill with amendments on September 12, the House neither voted on it nor was there any reconciliation of the bills. 171 The
1997 Kyl bill died in Congress.
On March 23, 1999, Senator Kyl reintroduced his bill (S. 692,
the 1999 Kyl bill), and it was referred to the Senate Judiciary Subcommittee on Technology, Terrorism and Government Information. 76 Earlier that day, the Subcommittee, chaired by Senator Kyl,
heard testimony from six invited individuals, all of whom favored
the 1999 Kyl Bill.'74 After approving several amendments championed by interest groups and the Department of Justice, the Committee approved the 1999 Kyl bill by a sixteen to one vote.175
The NGISC Interim Report and the FinalReport assisted Senator

Kyl. The NGISC, 76 appointed by the President, Senator Lott, and
Speaker Gingrich, consisted of nine individuals with both positive
and negative views on gaming. 177 The NGISC was charged, among
other tasks, to make recommendations regarding what should be
those willing to pay a subscription fee.
Bill Kincaid, Wrong Bet on Gambling,THE WASH. TIMES, Sept. 15, 1998, at A17.
170. See H.R. 4427, 105th Cong. (1998). Congressmen Goodlatte and LoBiondo introduced the House version of the 1999 Kyl bill on September 3, 1997. See
H.R. 2380, 105th Cong. (1997).
171. See House Advances McCollum's Bill (visited Oct. 1, 1998)
McCollum's amendments were ap<http://www.rgtonline.com/newspage>.
proved. See id.
172. See Internet Gambling Prohibition Act of 1999, S. 692, 106th Cong. § 1085
(1999). The bill had 23 co-sponsors. See id. S. 692 was amended in June, 1999.
See id. The following discussion refers to the amended June, 1999 version unless
indicated otherwise.
173. See id.
174. See Testimony of James E. Doyle, Wisconsin Attorney General; Jeffrey
Pash, Executive Vice President, National Football League; James R. Hurley, New
Jersey Casino Control Commission; Betty Montgomery, Ohio Attorney General;
Bill Saum, Director of Agent and Gambling Activities, National Collegiate Athletic
Association; and Marianne McGettigan, Major League Players Association, FED.
NEWS SERVICE, Mar. 23, 1999.

175.

See Senate Judiciary Committee Endorses Ban on Internet Gambling, 16

COMPUTER & ONLINE INDUS. LITIG. REP. 8 (1999). Senator Feingold (D. Wisc.) was
the only negative vote. See id.
176. See NGISC Fact Sheet (visited Nov. 23, 1999) <http://www.ngisc.gov/biolaw.html> (stating that the 104th Congress, through Public Law 104169, created

the commission on August 3, 1996).
177.

See id.
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done about Internet gambling. 17 The Commission held hearings
on May 21, 199879 and invited experts from all sides to testify. On
December 1 and December 2, 1998, and on February 101" and
March 17, 1999,18 the Internet Subcommittee of the NGISC again
asked experts to testify on Internet gambling. 182 On February 10
and on March 17, 1999, the Internet Subcommittee stated it would
recommend federal prohibition of Internet gambling. 8 3 On May
17, the full Commission announced it would recommend a broad
prohibition of online gambling.1 s4 In June the NGISC, in its "Final
Report," not only recommended federal prohibition but also urged
the federal government to prohibit "wire transfers to known Inter-

178. See id. (stating that the Commissions duties shall include Sec. 4 (a) (2) (F)
.an assessment of the interstate and international effects of gambling by electronic
means, including the use of interactive technologies and the Internet"); Brian Farrell, NGISC Public Meeting, Chicago (May 21, 1998) (visited Nov. 23, 1999)
<http://www.ngisc.gov/meetings/may2198/> (stating that all invited participants,
including the author, presented prepared testimony and were encouraged not to
repeat what was in the prepared testimony; the commissioners also asked questions and made comments).
179. The NGISC heard testimony from eight experts including the author. See
NGISC Public Meeting (visited Nov. 23, 1999) <http://www.ngisc.gov/meetings/may2198/>.
180. On Feb. 10, 1999, the NGISC heard from a pro- and anti-Internet gaming
representative and heard a presentation from its three-person subcommittee. See
NGISC Public Meeting (Feb. 10, 1999) (visited Nov. 23, 1999) <http://www.ngisc.gov/meetings/ 10feb99>.
181. On March 17 the Subcommittee on Regulation, Enforcement and the
Internet, in Washington, DC, discussed: "1) Applicability of recommendation to
prohibit wagering on the Internet; 2) Difficulties and realities involved in preventing illegal gambling traffic on the Internet; and 3) Enforcement mechanisms for
prohibiting Internet gambling." NGISC, Public Meeting (last modified Mar. 17,
1999) <http:www.ngisc.gov/meetings/17mar99/>.
182. See Congressman Tim Roemer (D-ID), Time For a NationalDialogue on the
Growth of Gambling, 145 CONG. REC. E1327-01 (June 18, 1999), availablein 1999 WL
401105 (detailing the findings and conclusions of the NGISC after two years of research and public hearings). The NGISC held numerous hearings on the Internet. See NGISC (visited Nov. 23, 1999) <http://www.ngisc.gov/meetings/meetingyears.html> (reporting meetings held May 20-21, 1999, December 1-2, 1998 and
February 10, 1999). On February 10, 1999, the Internet subcommittee voted 3-0 in
favor of federal legislation to prohibit Internet gambling. See (visited Nov. 23,
NGISC's final re1999) <http://www.ngisc.-gov/meetings/meetings-99.html>.
port, issued in June, 1999, urged federal prohibition of Internet gambling. See
NGISC FINAL REPORT, Internet Gambling at Chapter 5, Recommendations 5.1-5.4
(1999).
183. See supra notes 180-81.
184. See NGISC Public Meeting, May 17, 1999, (visited Nov. 23, 1999)
Commissioner Loescher
<http://www.ngisc.gov/meetings/meetings-99.html>.
abstained on some of the Internet recommendations. See id.
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net gambling sites, or the banks who represent them. Furthermore, the Commission recommend[ed] the passage of legislation
making credit card debts incurred while gambling on the Internet
unrecoverable. 18 The NGISC encouraged the federal government
to take steps to encourage or enable foreign governments not to
harbor Internet gambling organizations that "prey" on U.S. citi186
zens.
Unlike earlier versions, the 1999 Kyl bill does not attempt to
amend the Wire Act.1 7 Instead, the Bill would add "a new section
1085 to title 18 of the United States Code. " I88 Also, unlike the earlier versions of the Kyl Bill, the 1999 Kyl bill neither criminalizes
individual bettor activity nor attempts to give the United States
worldwide jurisdiction over Internet gaming. It is also more amenable to the interests of ISPs. The 1999 Kyl Bill provides penalties
against a person "engaged in a gambling business" who violates the
Act by imposing a fine of $20,000 and imprisonment up to four
years.
The 1999 Kyl bill also defines a bet or wager to include, inter
alia, "the risk" of something of value "upon the outcome of a con-

185. See NATIONAL GAMBLING IMPACT STUDY COMMISSION REPORT, Internet Gambling, at 5.2.
186. See id. at 5.4.
187. See 18 U.S.C. 1084 (1994).
188. See A Section by Section Analysis, Senate Rpt. 106-121, The Internet Gambling Prohibition Act, § V. The House version, H.R. 3125, was introduced on Oct.
21, 1999 by Congressman Bob Goodlatte (R-Va.) and five co-sponsors. See Bill
Summary & Status for the 106th Congress, (visited Nov. 4, 1999) <http://thomas.loc.gov>. On Nov. 3, 1999 the bill was forwarded by the Subcommittee on Crime
to the Full House Committee on theJudiciary by a five to three vote. See id.
189. See Internet Gambling Prohibition Act of 1999, S.692 T § 2(b), 106th
Cong. (1999).
Internet Gambling: (1) Prohibition--subject to subsection (f), it shall be
unlawful for a person engaged in a gambling business to use the Internet
or any other interactive computer service-(A) to place, receive, or otherwise make a bet or wager; or (B) to send, receive, or invite information
assisting in the placing of a bet or wager. (2) Penalties-a person engaged in a gambling business who violates this section shall be-(A)
fined in an amount equal to not more than the greater of-(i) the total
amount that such person bet or wagered, or placed, received or accepted
in bets or wagers, as a result of engaging in the business in violation of
this section; or (ii) $20,000; (B) imprisoned not more than four years; or
(C) both.
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test of others," a "sporting game" or "a game of chance."' 90 The
definition of a gambling business includes betting activity that involves "one or more persons" that is in substantially continuous operation for over ten days or had a gross revenue of $2,000 or more
during twenty-four hours.' 9' The bill contains specific exemptions
for state lotteries, live horse or dog races that utilize a "closed-loop
subscriber-based service" and "any otherwise lawful bet or wager
that is placed, received, or otherwise made for a fantasy sports
league game or contest." 192 The bill also provides procedures for
action against interactive computer service providers, including injunctive relief,' 9 and for a report by the U.S. Attorney General
within three years concerning Internet194gambling activity and activity and problems in enforcing the Act.
Almost immediately, representatives of Native American gambling and the Department of Justice criticized the bill. On June 9,
1999, Senator Campbell, Chair of the Senate Committee on Indian
Affairs, held a hearing on the 1999 Kyl bill.195 Senator Campbell
was especially concerned that the 1999 Kyl bill, while exempting
state lotteries and fantasy games, did not exempt Native American
Internet gaming. 196 The Coeur d'Alene tribe predictably asked that
the bill exempt their interstate "National Indian Lottery. "' While
others testifying on tribal gambling argued exemptions for Internet
progressive slots, the real thrust •of
testimony
was in favor of ex,- the .
\ 198
emptions for Class II Bingo (Megamania).
Frank Miller, Esq.,'99 a
former director of the Washington State Gaming Commission,
while arguing generally that prohibition was not feasible, concentrated specifically on how the Kyl Bill would not permit Class II
190.

Id. at§ 2(a)(1)(A).

191.
192.
193.
194.
195.

See id. at§ 2(a)(4) (A) (ii) (iii).
See id. at § 2(f)(1)(A)(B)(C).
See id. at§ 2(d)(3).
See id. at § 3.
See Department of Justice (visited Nov. 23, 1999) <http://www.rgtonline.-

com/index.cfm?BodyLoc=/newspage/index.cfm>
196. See id.
197.

See Testimony of Ernest L. Stensgar, Chair, Coeur d'Alene Tribe, before

Senate Indian Affairs Native American and Insular Affairs Internet Gaming,
FEDERAL DOCUMENT CLEARING HOUSE, June 9, 1999, at 2.
198. See Testimony of Montie R. Deer, Chair, National Indian Gaming Commission [hereinafter NIGC], Indian Gaming Officials Oppose Kyl Bill (visited Nov. 23,

1999) <http://www.rgtonline.com/index.cfm?BodyLoc=/newspage/index.cfm>.
199.

Frank Miller served as the Director of the Washington State Gambling

Commission from 1991-1997 and as chair of Indian Gaming Committee of the
North American Gaming Regulators Association.
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Internet Bingo unless there was a tribal-state compact, which was
unnecessary under the Indian Gaming Regulatory Act (IGRA) .°°
The Justice Department stressed the importance of IGRA in
assisting tribal economic development and the Department's "concern" about the Kyl Bill's "silence on Indian gaming on the Internet, especially in light of both its inclusion of exceptions for
parimutuel wagering, state lotteries, and fantasy sports leagues and
contests and IGRA's allowance of some electronic coordination between gaining facilities conducted entirely on Indian lands.' ,201 On
the same day that a Justice Department representative testified before the Senate Indian Affairs Committee, the justice Department
sent a nine-page letter to Senator Patrick Leahy which was highly
critical of the Kyl Bill. °3 In brief, the Justice Department stressed
that Internet gambling prohibition should be addressed by amending section 1081 and section 1084 of the Wire Act "to ensure that
new types of gambling activities made possible by emerging technologies are prohibited."
The Department further emphasized
that legislation "should treat physical activity and cyberactivity in
the same way.... Second, legislation should be technologyneutral." 20 5 And finally legislation "must be carefully drafted to accomplish the legislation's objectives without stifling the growth
of
20 6
the Internet or chilling its use as a communication medium."
The Department ured an amendment to section 1084 to address several concerns.
The Department sought to clarify
whether section 1084
applied
to all betting or
•
.
208 wagering and not
merely betting or wagering on sports events.
The Department
wanted the bill to include the sending and receiving of bets and
wagers over wireless communication facilities and require that interactive computer service providers cooperate with law enforcement agencies as required of common carriers in exchange for the
same shield from liability.209 Finally, the Department sought to en200.

See Frank Miller, Indian Gaming Officials Oppose Kyl Bill, (visited Nov. 23,

1999) <http://www.rgtonline.com/index.cfm?BodyLoc=/newspage/index.cfm >.
201. Testimony of Kevin V. DiGregory, FED. NEWS SERVICE, June 9, 1999, at 4.
202. See Letter from Jon P. Jennings, Acting Assistant Attorney General, to
Senator Patrick Leahy (June 9, 1999) (on file with William Mitchell Law Review).

203.
204.
205.
206.

See id.
See id at 1.
Id.
Id. at 2.

207.

See id.

208.
209.

See id.
See id.
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sure that section 1084 applied outside the territorial jurisdiction of
the United States to individuals who knowingly facilitated or aided
in sending or receiving a bet or wager or information assisting in
the placing or a bet or wager from an individual located within the
United States. 1 °
The Department maintained that these changes would make
section 1085 unnecessary. 21 The Justice Department also opposed
section 1085 because:
[T] he broad exemptions given to parimutuel wagering essentially [would] make legal on the Internet types of
parimutuel wagering that are not legal in the physical
world. The Department of Justice notes that S.692 may
incorrectly imply that the Interstate Horse Racing Act of
1978, 15 U.S.C. § 3001 et seq., allows for the legal transmission and receipt of interstate parimutuel bets or wagers. The Interstate Horse Racing Act does not allow for
such gambling, and if a parimutuel wagering business
currently transmits or receives interstate bets or wager (as
opposed to intrastate bets and wagers on the outcome of a
race occurring in another state), it is violating federal
gambling laws.
The Department cited several more objections to the bill including:
1) it allows
an exemption for fantasy sports leagues and
213
contests;
2) it "would make illegal those gaming activities occurring entirely on Indian lands that are currently
legal un214
der the Indian Gaming Regulatory Act;"

3) it would contain definitions and penalties that are different from those of the Wire Act;

4) it contains circular definitions such as that of a closed-

210. See id.
211. See id. The proposed section 1085 would have amended section 1084 if
the changes had not been incorporated into section 1084. See id.
212. Id. at 4.
213. See id.
214. Id. at5.
215. See id.
http://open.mitchellhamline.edu/wmlr/vol26/iss1/4
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21 6
loop subscriber-based service;

5) it raised constitutional concerns about:
(a) whether the advertising restriction on "information
assisting in the placing of a bet or a wager" might violate
the operator's right to free commercial speech; 7
(b) whether the activity of an interactive computer service, which "could include two computers that are networked to a single server that is not linked to the Internet
or otherwise used in interstate or foreign commerce, 2 1 8
would have sufficient impact on commerce to withstand a
constitutional challenge;
6) numerous technical concerns; and
7) the "Report on Enforcement" that requires the Attorney General to submit a report analyzing problems regarding section 1085 and other areas. "We believe the requirements of this section are unnecessary, burdensome,
and would require an219unnecessary diversion of the Department's resources."

216.

See id.
at 5-6:

The term [closed-loop subscriber-based service] is defined as "any information service or system that uses... a device or combination of devices
... expressly authorized and operated in accordance with the laws of a
State, exclusively for placing, receiving, or otherwise making a bet or wager described in subsection (f) (1) (B)."

Subsection (f) (1) (B), in turn,

defines such bets or wagers as those occurring on a closed-loop subscriber-based service. Thus, a "closed-loop subscriber-based service" is

defined, in part, as a "closed-loop subscriber-based service."
Id.
217. See id. at 9. In GreaterNew Orleans BroadcastingAssociation v. United States,
119 S.Ct. 1923, 1935-36 (1999), the United States Supreme Court struck down the
FCC regulations prohibiting advertising of privately operated casino gambling.

218. Jennings, supra note 202, at 6.
219. Id. at 9.
Section 1084 currently only prohibits bets or wagers on sporting events or
contests, and does not prohibit the various other forms of gambling (i.e.,
games of chance or contests of others) prohibited by proposed section
1085. In order for "bets or wagers" to have the same meaning in sections
1084 and 1085, a definition of "bets and wagers" should be placed in section 1081 and the references to sporting events or contests should be
stricken from section 1084.
Id. at5.
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While the 1999 Kyl Bill as amended
S • 220does include a few of the
Justice Department's recommendations, there are substantial differences between the 1999 Kyl Bill and the wishes of the Justice
Department. The 1999 Kyl Bill passed the Senate unanimously on
November 19, 1999.221
b.

Litigation

While the Senate discussed the 1997 Kyl Bill, the United States
Attorney from the Southern District of New York filed criminal
complaints against twenty-two United States citizens who were owners, operators and managers of offshore sports betting operations
for conspiracy to violate the Wire Act.222 All accused individuals
and Internet operations had used a toll-free number and some operated out of Antigua in the West Indies. 223 In all cases, a federal
investigator from New York placed a bet by telephone and was
224
promptly paid if successful.
While most defendants chose to plea bargainH 5 Jay Cohen of
World Sports Exchange, which is licensed and based in Antigua,
220. See Internet Gambling Prohibition Act of 1999, S. 692, 106th Cong. § 1085
(1999). The Act included a requirement of "knowingly" for imposition of criminal
penalties. See id. at § 2(b) (1).
221. See Internet Gambling Prohibition Act of 1999 (engrossed in Senate), S.
692 ES (1999), available in (visited Nov. 22, 1999) <http://thomas.loc.gov/>. The
bill was amended slightly before the Senate's unanimous vote. See id.
222. See Kenneth A. Freeling & Ronald E. Wiggins, Internet Law, THE NAT'L L.J.,
Mar. 30, 1998, at B7 ("None of the complaints relies exclusively on Internet activities in support of the charges. They do, however, attempt to equate Internet and
telephone use."). The Wire Act mentions only "bets and wagers on any sporting
event or contest." 18 U.S.C. 1084 (1994).
223. See Freeling & Wiggins, supra note 222, at B7.
224. See id.
225. One defendant, the President and CEO of SDB Global, operating a gambling web site registered in Costa Rica, agreed to pay $750,000, close the company
and could face a five-year prison sentence. See John Lantigua, Cyber Stakes, NEW
TIMES-BROWAR-PALM BEACH, July 9, 1998; Chauncey Hollingsworth, Loaded Dice?
Odds Are Regulators Can't Stem Tide of Internet Gambling,CHI. TRIB., Dec. 4, 1998, at
1. As ofJune 1999, nine defendants have pled guilty, "six to criminal indictments
alleging conspiracy to violate Section 1084 and three to criminal indictments alleging misdemeanors." DiGregory, supra note 201. Another defendant, Allen Ross,
who was indicted on four counts of violating the Wire Act, refused to plea bargain.
See U.S. v. Ross (S.D.N.Y. 1998) (98 Cr. 1174-1). Ross' motion to dismiss the indictment was denied. SeeOrder at 22, U.S. v. Ross (S.D.N.Y. 1999) (98-Cr. 1174-1).
His attorney, Andrew E. Tomback, stresses that "the weight of the authority indicates that placing a bet on a sporting event is not illegal in New York." See Andrew
C. Tomback & Anne DeSimone, Not in the Cards,LEGAL TIMES, Oct. 11, 1999, at 4.
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chose to contest the charges. Cohen was indicted126 on six counts
of using wire communication facilities to transmit bets and wagers
or information assisting in the placement of bets and wagers in interstate or foreign commerce and one count of conspiracy to use
227
wire facilities to transmit bets. Cohen argued his actions were not
illegal because section 1084(b) exempted transmission of betting
information between a state or foreign country where betting was
legal. 228 He maintained he did not violate the statute because betting was legal in both New York and Antigua.229 Cohen argued alternatively that the United States lacked jurisdiction over his acts
230
that occurred within Antigua.
The United States added other counts in a superseding indictment claiming that federal agents, posing as callers from Connecticut or Illinois, where telephone bets were illegal, discussed
placing bets with Cohen's company. 231 Cohen claimed the agents
3
actually called from New York where telephone bets were legal.2 2
Experts differ about the possible impact of Cohen's case. According to I. Nelson Rose, "the DOJ has pulled off a great public
relations coup. The DOJ has shown it can put the fear of God into
the entire industry-using laws already on the books. The DOJ has
shown that the new laws are unnecessary-at least for the easy
cases."2 33 Fletcher Baldwin, a University of Florida law professor,
reached the opposite conclusion. He stated that the Wire Act "was
written [in 1961] to deal with the telephone and your average
' 4
bookie. Courts have not always been willing to expand on that." 2
Presumably, any defendant willing to challenge the law could ,
free. "But it would take a long time and cost a lot of money.
One author, whose firm represented one of the defendants other

226.

See Indictment at 4, U.S. v. Cohen (S.D.N.Y. 1998) (No. 98 CR 434).

227.

See Memorandum of Law in Support of Defendant Jay Cohen's Pre-trial

Motions at 2; U.S. v. Cohen (S.D.N.Y. 1998) (No. 98 CR 434).

228.

See id. at 4.
See id. at 5; Debra Baker, Betting on Cyberspace, A.B.A. J., Mar. 1999, at 54,
56. ("Also supporting Cohen's case is the fact that World Sports Exchange requires customers to have an open account in Antigua before they place bets. That
229.

means the placing and receiving of bets actually occurs in Antigua, outside the jurisdiction of the United States.").
230. See Memorandum of Law at 8, Cohen (No. 98 CR 434).

231.
232.

Seeid. at 11.
See id.

233.
234.

Rose, supra note 2, at 151.
Lantigua, supra note 225.

235.

Id.
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than Cohen, warned that the real danger for a defendant accused
of violating the Wire Act was the additional charge of having violated the Anti-Money Laundering Statute. 3 6 The penalties for
237
money laundering are far harsher than for a Wire Act violation.
Should Cohen prevail, any serious attempt by a United States
attorney to prosecute offshore Internet sports book operations may
end. Should the United States attorney prevail against Cohen, the
next step might be the prosecution of an offshore Internet casino
operator who accepts wagers on the Internet. Dicta from U.S. v.
Truesdale a Fifth Circuit decision, however, suggests that such
prosecutions may be difficult. 2 9 In Truesdale, the defendants faced
a twenty-two-count indictment, including conspiracy in violation of
18 U.S.C. section 371; illegal gambling, in violation of 18 U.S.C.
section 1955 and money laundering in violation of 18 U.S.C. sec24
0
A jury found them
tion 1956(a)(1)(A)(i) and (a)(1)(B) (i).
guilty on most counts and they were sentenced to fifteen to forty-six
months in prison with supervised release and fines ranging from no
money to $12,500. 241 The defendants had established Spectrum or
World Sports Book (WSB), which accepted bets in the Caribbean
but conducted some of the financial transactions related to those
242
WSB established an offshore operation
bets near Dallas, Texas.
at times in the Dominican
to accept international telephone
1"
• bets
243
Accounts would be opened
Republic and at times from Jamaica.
in the Caribbean and payoffs to winners would be made from
Texas.24
The court of appeals reversed the illegal gambling conviction
and also the conspiracy and money laundering convictions because
"those convictions all depended on a finding that the appellants
236.

See Paul S. Hugel, Criminal Law and the Future of Internet Gambling, 2

GAMINGL. REV. 143, 144 (1998).

237. See id. at 146; 18 U.S.C. § 1956 (a)(1)(A) (1994); U.S. SENTENCING
GUIDELINES MANUAL § 251.1(1994).
238. 152 F.3d 443 (5th Cir. 1998).
239. Jay Cohen's lawyer, in a letter to the presiding judge on August 26, 1998,
submitted a copy of the Truesdale decision. See Letter from Benjamin Brafman,
attorney for Jay Cohen, Brafman, Gilbert & Ross, to the Honorable Thomas P.
Greisa, United States DistrictJudge, Southern District of New York (Aug. 26, 1998)
(on file with William Mitchell Law Review).
240. See Memorandum and Order at 1-2, U.S. v. Truesdale, (N.D. Tex. 1997)
(Cr. No. 3: 96-CR-261-D).
241. See Truesdale,152 F.3d at 446.
242. See id. at 444.

243.

See id.

244.

See id. at 445.
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engaged in illegal gambling activity."2 45 The appellate court concluded that there was no violation of Texas gambling law because:
[T] he bookmaking activities occurred outside the United
States in Jamaica and the Dominican Republic. Under
section 1955, the illegal gambling activity must violate the
law of the state in which it is conducted. The evidence at
trial indicated that the bets were taken in the Dominican
Republic or Jamaica (where such activity is legal), and the
government produced no evidence that anyone in the organization accepted bets in Texas, or otherwise violated
the Texas bookmaking law.
In dicta, the court stated:
Perhaps in some circumstances, evidence of callers attempting to place bets, the mere capability to input illegal
bookmaking information into the offshore computer, and
the other circumstantial evidence might lead to a rational
inference that appellants were engaged in illegal bookmaking in Texas. However, looking at the overall circumstances of this case, such an inference is unwarranted.
Jones and his co-appellants went to great effort to make
sure that their operation was legal. They set up offshore
offices and consulted with lawyers in the United States
and abroad on the legality of their enterprise; they furnished the Caribbean local offices with desks and telephones and staffed them with personnel to accept international phone wagers; they set up separate phone lines
that could be used to place bets in the offshore offices.
Under these circumstances, without specific evidence of
any wrongdoing, it is irrational to conclude beyond a reasonable doubt that after having gone through the effort of
fully equipping, staffing and widely advertising the Caribbean offices, the appellants nevertheless illegally accepted
bets in the United States.247
Admittedly, the result may have been different had the defendants been charged with violation of the Wire Act. Yet, the court's
245.

See id. at 446.

246.

Id. at 447.

247.

Id. at 448.
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dicta might create a hurdle for any prosecution of Internet gambling that operates from a legal site outside the United States.
2.

States
248

States have often tried to curb Internet gambling.
The National Association of Attorneys General, for example, vehemently
opposes Internet operations.' 49 A bill in the Hawaiian legislature
would have urged "Congress to enact legislation which bans United
States citizens and resident aliens from engaging in gambling activity of any kind with any Internet or world-wide web gambling, gaming, or wagering establishment, and from placing wagers with250
any
opportunities.
gambling
offers
that
site
or
page
web
world-wide
An Indiana bill would make Internet gambling a Class B misdemeanor and would require an interstate computer service to
block access to an Internet gambling site.251
Three states, Nevada, Louisiana and Illinois, passed laws
against Internet gambling operations. 252 Nevada criminalized the
making of an Internet bet and an operator who accepts a wager
from a person within Nevada."
Louisiana made gambling by
248. Robert Goodman, perhaps the most vehement critic of legalized gambling, opined, "[I]t certainly makes states less credible when they go after Internet
gambling but spend millions promoting their own gambling." See Crist, supra note
155.
249. See, e.g., Letter from James Doyle, Wisconsin Attorney General to William
A. Bible, Chairman, Regulation Enforcement and Internet Sub-committee, NGISC
(Feb. 1999) (on file with author).
250. H.R. Con. Res. 150, 19th Leg. (Haw. 1998). In December 1999, a Michigan law was enacted penalizing Internet gamblers with up to two years imprisonment and a $2,000 fine. See Governor Signs Cyberstalking Legislation, Assoc. PREsS,
Dec. 28, 1999.
251. See H.B. 1484, 11 1th General Assem., Ist Reg. Sess. (Ind.1999).
252. See 1999 ILL. LAws 257; LA. REV. STAT. ANN. § 14:90.3 (West 1998); Nev.
REv. STAT. ANN. § 465.091 (Michie 1997).
253. See S.B. 318, signed into law on July 17, 1997, amending NEV. REv. STAT.
ANN. § 465.091 (Michie 1997). Exemptions are for Nevada licensed gaming entities:
Under recently adopted regulations by the Nevada Gaming Authorities,
effective March 1, 1999, race and sports wagering via computer or voice
communications will not be permitted unless the placement of the wager
from within Nevada can be verified. There is no technology that has
been approved by the Nevada Gaming Authorities that meets this need.
ISWI believes that the RAVETM technology will satisfy these requirements.
InternationalSports Wagering, Inc., Announces Exclusive License for Secure Intranet Use
for Home Wagering in Nevada, PR NEWSWIRE, Dec. 14, 1998. Nevada has initiated
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computer a misdemeanor punishable by a $500 fine and/or six
months in jail.54 An operator/designer of Internet gambling is
subject to a $20,000 fine and/or a five-year prison sentence.2 55 An
Illinois law criminalizes both the operation of an Internet gambling
site and the wagerer who utilizes the Internet for gambling. 256 The
257
second conviction is a Class IV felony. Unlike the Nevada or Louisiana legislation, the Illinois legislation soon became the subject of
ridicule. The Chicago Sun Times concluded the law "has bark and
no bite" and that "without cybercops monitoring households and
their computers, the law will be difficult to enforce."2 8 Various law
enforcement officials within Illinois also concluded the Internet
gambling law reflected "a desire to wax indignant about gambling
to satisfy the anti-gambling people, without doing anything about
" 259
it.
Another district attorney claimed "we have more important

crime problems going on in St. Clair County than this."260 Reverend Tom Grey, perhaps the most vehement anti-gambling spokesperson in the United States, claimed that focusing on the small issue of Internet gambling "takes attention away from the real
problem: governmental promotion of gambling. The problem is
not with
the Internet right now.... It's with the boats and the lot26 1
tery.

Attorneys general, such as Florida's Attorney General, have
concentrated primarily on pressuring Western Union "to stop wiring money from Florida to off-shore gambling sites," and have per-

proceedings against a gaming licensee for allowing its Australian subsidiary to accept bets from Nevada notwithstanding the Nevada authorities having placed the
bets through a Canadian ISP. See Complaint for Disciplinary Action, State v.
American Wagering, Inc. (No. 99-27) (filed Dec. 20, 1999) (copy on file with

author).
254. See LA. REV. STAT. ANN. § 14:90.3 (West 1998). One commentator has
suggested that the plain language of the Louisiana law, prohibiting any Internet
activity which risks a loss in order to gain a profit, would proscribe some legitimate
transactions. See Kenneth D. Bassinger, Note: Dormant Commerce Clause Limits on
State Regulation of the Internet: The Transportation Analogy, 32 GA. L. REV. 889, 917918 (1998).

255. See LA. REv. STAT. ANN. § 14:90.3.
256. See 1999 ILL. LAws 257.
257. See id.
258. Editorial, Mixed Bagfrom Ryan, CHI. SUN TIMES, July 28, 1999, at 39.
259. Kevin McDermott, Effort to Curb Online Gaming in Illinois is Drawing Fire;
Activists Cry Hypocrisy; Prosecutors Fear Burden, ST. Louis PosT-DISPATcH, July 26,
1999, at Al (quoting Madison County State's Attorney, William R. Haine).
260. Id. (quoting St. Clair County State's Attorney, Robert Haidal).
261. Id.
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262

suaded the media to stop accepting Internet gambling ads.
On
July 8, 1998, the office of the Indiana Attorney General informed
Internet gambling operators that it was both illegal for Indiana
residents to gamble on the Internet and "for you to promote and
engage in gambling with Indiana residents. 2 J Internet gambling
operators were requested to "place a conspicuous notice in a place
reasonably calculated to be seen by persons finding [their] web site
to the effect, 'NOTICE TO INDIANA RESIDENTS: WE HAVE
BEEN ADVISED THAT IT IS ILLEGAL FOR YOU TO USE OUR
SERVICES OR
OTHERWISE TO GAMBLE OVER THE
26 4
INTERNET."'
Four states, Minnesota, New York, Missouri and Wisconsin,
have litigated against Internet gambling entities and generally have
been successful. 265 In Minnesota, the Attorney General filed a
complaint against Granite Gate Resorts, Inc. (a Belizean Internet
Gaming Service) and Kerry Rogers alleging violation of the Deceptive Trade Practices Act, the Consumer Fraud Act, and the False
Advertising Act. 266 The Attorney General alleged defendants
planned to offer Internet sports betting after claiming that the
262. Lantigua, supra note 225. In late December 1997, Western Union agreed
to cut off money transfers and in that same month the attorney general ruled "it is
against the law to run advertisements" for Internet gambling. See Lane Kelly, Off
shore Gambling Curbs Working: Advertisements for Illegal Operations Halted by Media After State Urging, SUN-SENTINEL (Fort Lauderdale), Jan. 9, 1998, at 3. The Florida
Attorney General and the attorney for Western Union were satisfied with these
measures. See id. River Belle Casino states as of January 1998 that United States
residents cannot use Western Union to send money to its online casino. See 1
INTERNET GAMING INT'L NEWSLETTER, Mar. 1998, at 5. Some operators have
switched to Federal Express or used "an alternative corporate name for Western
Union transactions," especially insurance company names. See id.
263. See Letter from Jeff Modisett, Indiana Attorney General, to Rolling Good
Times (July 8, 1998), (visited Nov. 23, 1999) <http://www.rgtonline.com/newspage-/artlisting.cfm/2494>.
264. Id. According to the Indiana Attorney General, "a few (of the operators)
complied, others ignored the letter and others 'responded to me with a flurry of
obscenities.'" See Cary Solida, On-Line Gamblers Roll "Snake Eyes" in Indiana, THE
IND. LAWYER, Aug. 19, 1998, at 10. The Rhode Island Attorney General has also
opined that Internet gambling violates respective state law. See Rick Ruggles, Heading Off Internet Gambling Legislative Panel Looks at Ways to Combat the New Phenomenon
of Online Betting, OMAHA WORLD-HERALD, Nov. 20, 1997, at 15sf.
265. See Minnesota v. Granite Gate Resorts, Inc., 568 N.W.2d 715 (Minn. Ct.
App. 1997); Missouri v. Coeur d'Alene Tribe, 1997 U.S. Dist. LEXIS 14980, at *2
(W.D. Mo. Sept. 29, 1997); People v. World Internet Gaming Corp., No.
404428/98, 1999 WL 591995, at *1 (N.Y. Sup. Ct. July 22, 1999); Wisconsin v. Net
Bet, Inc., No. 97-CV-2520 (D. Wis. May 6, 1998).
266. See Granite Gate Resorts, Inc., 568 N.W.2d at 721.
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transmission of such information was legal.2 67 The defendants
moved to dismiss for lack of personal jurisdiction and opposed
plaintiffs request
, • for discovery. 269When the trial court denied deThe appellate court found suffendant's motion, they appealed.
ficient minimum contacts because defendants "through their
Internet advertising, have demonstrated a clear intent to solicit

business from markets that include Minnesota and, as a result, have
had multiple contacts with Minnesota residents, including at least
,,211
one successful solicitation.
In New York, the Attorney General sued World Interactive

Gaming Corp. (WIGC), a Delaware Corporation with corporate offices in New York.27' Its Antiguan subsidiary Golden Chips Casino,
Inc., was licensed by the Antiguan government to operate an Internet casino.

272

The investigation of WIGC was prompted by a com-

plaint from the Texas State Securities Board that WIGC was solicit273
ing stock purchases for unregulated securities from New York.
The judge concluded that the Wire Act, Travel Act and Wagering
Paraphernalia Act all applied despite the fact that the betting instructions were transmitted from outside the United States over the
Internet. 4 While the decision contains dicta condemning the op267. See id. at 717.
268. See id.
269. See id.
270. Id. at 717, 721. The appellate court avoided reaching "fundamental First
Amendment concerns;" and the Supreme Court affirmed the decision by a 3-3
vote. See Minnesota v. Granite Gates Resorts, Inc., 576 N.W.2d 747 (Minn. 1998).
According to Mark Davies, a Washington, D.C. lawyer and adjunct professor of cyberspace law at Georgetown University, the Minnesota jurisdictional argument
over an Internet site "can't be right. Then is the whole world under Minnesota's
jurisdiction? This would have a very chilling effect on electronic commerce." 1
INTERNET GAMING INT'L NEWSLETTER, Aug. 1998, at 4. The matter was settled in

May, 1999 and the defendant agreed to post the following on his web site: "Participation in this Internet gaming site, through registration, opening of an account
or placing wagers, by persons physically located in the state of Minnesota, is prohibited." Pat Doyle, Is State FightingGambling on Net? You Bet, STAR TRIB. (Minneapolis-St. Paul), Oct. 12, 1999, at Al. In Thompson v. Handa-Lopez, a federal court
found that the defendant, a California-based corporation that operated on the
Internet as Funscapes' Casino Royale, the world's largest Internet casino, had, by
maintaining an Internet site, satisfied minimum contacts for Texas jurisdiction for
a Texas domicile. See Thompson v. Handa-Lopez, 998 F. Supp. 738, 743 (W.D.
Tex. 1998)
271. See People v. World Internet Gaming Corp., No. 404428/98, 1999 WL
591995, at *1 (N.Y. Sup. Ct. July 22, 1999).
272. See id.
273. See id.
274. See id.
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eration of offshore gaming, it is of minimal precedential value
since it is only a trial court decision. 75
In Missouri, a civil suit was initiated in April 1997 against Inoperating as
Corp. • (IGC),
teractive Gaming and Communications
•
•276
Sports International, Ltd., a wholly-owned subsidiary of IGC. The
complaint alleged violation of the state's consumer laws and
claimed that in February 1997, a state agent, pursuant to defendant's Internet advertisement, called IGC's toll free number in
Pennsylvania and sent $100 to defendant's Pennsylvania address to
participate in an Internet slot tournament. 277 The court ordered
IGC to pay about $66,000 in fines and cease Internet operations in
Missouri pursuant to a restraining order. 27 IGC was indicted again
in June 1997 for promoting gambling in the first degree by allowThe crime carries a maxiing over $100 in bets on the Internet.
mum sentence of five years and a $5,000 penalty with a $10,000 fine
When the defendant, Simone, lost his ap
for the corporation.
peal on the issue of whether Missouri could extradite him from
Pennsylvania, 28' he plead guilty to a misdemeanor of promoting
gambling, paid a $2,500 fine (plus $5,000 for the corporation) and
282
paid $20,000 to cover litigation expenses.
275. See I. Nelson Rose, CASINO ExEcuTrvE, § 54 (stating that "Judge Ramos's
decision that New York had power over these defendants and their bank account
was correct. But his discussion of the Internet in general and Internet gambling in
particular is an example of unnecessary and bad law.") Tomback argues that the
reasoning underlying the decision is unsound because it is based on the longrejected perception that there is a deep-rooted New York policy against unauthorized gambling. See Tomback & DeSimone, supra note 225. One industry analyst,
Jason Ader, stated that as a result of the New York case, "[i]f you are investor in
the Internet gambling industry, my advice to you would be to sell any position that
New York Court Rules Against Internet Gambling, CNBC NEws
you have."
TRANSCRIPTS, Bus. CENTER, July 27, 1999.
276. See Petition for Injunctive Relief, Missouri v. Interactive Gaming & Communications Corp., No. CV97-7808 (Cir. Ct. Mo. April 1997).
277. See id. at 1 15, 20, 21.
278. See Rick Alm, Missouri Indicts Internet Casino Operator,THE KANSAS CITy
STAR, June 28, 1997, at C2; see also Margaret Gibbons, Internet Company Charged with
Gaming in Missouri, THE LEGAL INTELLIGENCER, July 9, 1997, at 4; Missouri Sues to
Stop Indian Internet Gambling, CONSUMER PROTECTION REP., Mar. 1998, at 22.
279. See Alm, supranote 278, at C2.
280. See id.
281. See Rick Aim, Internet Bookie Guilty in Plea Deal, Interactive Gaming Prosecution is the First of its Kind in the U.S., THE KANSAS CrrY STAR, Sept. 23, 1998, at BI.
282. See id. The case led both companies to close, and Interactive Gaming and
Communications was acquired by International Gaming Corporation, a Vancouver
corporation; many betting account holders were never paid. See Mark Balestra,
Interactive Gaming Council Enters Sports InternationalFray (visited Nov. 23, 1999)
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Missouri also sought to obtain a permanent injunction to prevent the Coeur d'Alene and Unistar (its operator) from conducting
an Internet lottery in Missouri.' 8' The tribe removed the action to
federal court, which dismissed the complaint because the cause of
action was "completely preempted" by IGRA.284 Tribal sovereign
immunity was waived "only to the issue of compliance with the
IGRA." 285 The immunity did not extend to Unistar, although the
court stated that the "law is in flux" on the issue of whether tribal
immunity extended to a non-immune party.186 The State dismissed
the complaint against Unistar but soon filed substantially the same
complaint against Unistar and two tribal officials in state court.
The matter was removed pursuant to a tribal motion to the Eastern
District of Missouri Federal Court, which then transferred the case
to the Western District.2s8 The United States Court of Appeals (2-1)
reversed the lower court on complex procedural issues and because
the district court erred in finding that the IGRA preempted all
tribal gaming:
In our view, the district court's reasoning simply proves
too much. Once a tribe leaves its own lands and conducts
gambling activities on state lands, nothing in the IGRA
suggests that Congress intended to preempt the State's
historic right to regulate this controversial class of economic activities. For example, if the State of Missouri
sought an injunction against the Tribe conducting an
internet lottery from a Kansas City hotel room, or a floating crap game in the streets of St. Louis, the IGRA should
not completely preempt such a law enforcement action
simply because the injunction might interfere with tribal
governance of gaming?... On remand, the court must
initially determine whether the Tribe's internet lottery is a
gaming activity on Indian lands of the Tribe. See 25
U.S.C. §§ 2702(3), 2710(d). If the court concludes the
lottery is not conducted on Indian lands when a participant plays from a computer located in Missouri, it must
<http:www.rgtonline.com/FrProd/newspage/>.
283. See Missouri v. Coeur d'Alene Tribe, 1997 U.S. Dist. LEXIS 14980, at *2
(W.D. Mo. Nov. 29, 1997).
284. See id.
285. See Missouri v. Coeur d'Alene Tribe, 164 F.3d 1102, 1105 (8th Cir. 1999).
286. See id.
287. See id.
288. See id. at 1109.
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grant the State's motion to remand, and the issue of tribal
sovereignty, will be decided in the first instance by the
state court.
Wisconsin has also been successful in curbing Internet gambling to Wisconsin residents. On September 16, 1997, the state
filed suit against three entities: Net Bet, Inc., et al., Online Casinos
International, and the Coeur d'Alene/Unistar. 90 Net Bet, a publicly-held Nevada corporation, operated Casinos of the South Pacific, that offered Internet blackjack and slots games.29 ' It claimed

that only residents in Nevada, Minnesota, New Jersey and the Cook
Islands were not permitted legally to wager. In May 1998, the defendants agreed in a consent decree to refrain permanently from
accepting wagers from Wisconsin and to -rovide all Internet gambling records to Wisconsin for two years.
Defendants also had to
agree to display prominently in bold type the following statement:
"Participation in this internet gambling site, through registration,
opening of an account or placing wagers, by persons physically located within the state 2of94Wisconsin is unlawful and may subject the
player to prosecution."

The second case was against Online Casinos, which had incorporated in Wisconsin in November 1997 for the purpose of providing Internet casino gambling outside the United States in those
countries where it was legal.
In a consent decree entered April
15, 1998, Online agreed to judicial dissolution and to dismiss with
prejudice its lawsuit against the government and attorney general.
The suit against the Coeur d'Alene and Unistar resulted in
289. Id,at 1108-09 (citing AT&T Corp. v. Coeur d'Alene Tribe, No. CV97-392N-EJL, 1998 U.S. Dist. LEXIS 20689 (D. Idaho Dec. 17, 1998) where the court held
that IGRA preemption is limited to gaming on Indian lands and the Tribe's lottery
is not on Indian lands when the wager is placed by telephone from off the reservation). The district court remanded the cases to Missouri state court. See State Wins
Battle In War Over Internet Gambling, ASSOCIATED PRESS., Sept. 23, 1999.
290. See David Callender, Doyle Sues to Stop Internet Gambling, CAPITAL TIMES
(Madison), Sept. 16,1997, at 2A.
291. See id.
292. See id.
293. See Wisconsin v. Net Bet, Inc., No. 97-CV-2520, I 6(c), 1 9 (D. Wis. May 6,
1998) (consent decree, injunction and judgment).

294.

Id. at

6(e) at 3, 4.

295. See Online Int'l v. Thompson, No. 97-1-741-S 1 7 at 3, 4 at 5 (W.D. Wisc.
Apr. 15, 1998).
296. See id., see also Tom Heinen, Company Gives Up Plans to Accept Casino Wagers
Via Internet, CaliforniaFirm Had Planned to Set Up in Oak Creek, MILwAUKEEJ. SENT.,
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the same initial result as in Missouri.

97

Wisconsin claimed defen-

dant's actions created a public nuisance and misrepresented that
The court contribal Internet lottery was legal in Wisconsin.2
cluded that Wisconsin was barred by tribal sovereign immunity,
which extended to extraterritorial commercial activities by the
Concerning Unistar, the court stated, "a tribe cannot gentribe.
erally authorize its agents to violate state law off the reservation. " 3°°
The court held that Wisconsin's long arm statute authorized personal jurisdiction over Unistar, a foreign entity, because it "solicited
participation in the lottery through an Internet web page expressly
directed at Wisconsin residents."
The issue of the Coeur d'Alene "US lottery" may have been resolved on December 17, 1998, by an Idaho federal court decision.0 2
In September 1995, the Coeur d'Alene tribe initiated legal action
in its tribal court to affirm that its lottery was authorized by the Indian Gaming Regulatory Act (IGRA). 30 On November 14, 1997,
the National Indian Gaming Commission (NIGC), the federal
regulatory body that supervises Indian gaming, held a hearing on
the legality of tribal Internet gaming without, as yet, issuing an
304
opinion.
In January 1998, the Coeur d'Alene tribe commenced a
"US lotteg" in the approximately thirty-three states where lotteries
On February 28, 1996, the Coeur d'Alene tribal court
are legal.
ruled (affirmed on appeal on July 2, 1997) that state attorneys general were prevented by the 1988 Indian Gaming Regulatory Act
from interfering with the Internet lottery.s 6 It also ruled that long
distance carriers could not refuse to provide requested 800 service
Apr. 23, 1998, at 1.
297. See Wisconsin v. Coeur d'Alene, No. 97-C-711-S, at 4 (W.D. Wis. Feb 18,
1998) (memorandum and order).
298. See id.
299. See id.

300.

Id. at 8.

301.

Id. at 10. The judge's "decision was praised by both [James] Doyle [the

Attorney General] and a tribal official." MegJones, JudgeDrops Idaho Tribefrom Net
Gaming Suit, Wisconsin May Still Sue Contractorthat Operates the Game, He Rules, THE
MILWAUKEEJ. SENT., Feb. 21, 1998,

at 1.

302. See AT&T v. Coeur d'Alene, 45 F. Supp.2d 995 (D. Idaho 1998).
303. See Complaint for Declaratory Judgment at 1 30, AT&T v. Coeur d'Alene,
(D. Idaho 1997) (No. Cov 97-0392-N-EJL).
304. See id. The NIGC stated that the lottery, with its out-of-state locations, was
11-12 (citing a letter from the Chair of the
not prohibited by IGRA. See id. at
NIGC, Sept. 21, 1995).

305.

See id. at 3-4.

306.

See At&T, 45 F. Supp.2d at 997.
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based on the Anti-Wire Act since it is inapplicable to the Coeur
d'Alene lottery. 3 7 Eighteen attorneys general sent section 1084 noincorrect. 08
tices to AT&T and other carriers that this decision was
Telephone companies were in limbo.- Predictably, on August 22,
1997, AT&T sought declaratory and other relief from the federal
court in Idaho.3 u- AT&T worried it would be held in contempt of
the Tribal Court if it refused the Tribe's request for 800 service or,
conversely, be subject to criminal charges in one or more of the
"'
opposing states if it provided 800 service.31
On December 17, 1998, the federal court ruled that IGRA preempted state law only when Indian gambling was "on Indian
lands."31 2 According to the court, "[t]he tribe's effort to obtain 800
service so that a player can order chances while outside the limits of
the Reservation would have the effect of maintaining a gaming activity off Indian lands and, consequently, take the Lottery outside
the protective preemption provided by IGRA."31 3 Without tribal
state compacts, the tribal lottery cannot operate legally "without
first addressing, through the negotiation of a compact, that state's
legitimate interest in regulating gaming activities within its borders. ",3 4 The court disregarded the NIGC approval of the out-ofstate tribal lottery because it was insufficient by any analysis and was

307. See id.
308. See id. at 998. Twenty-two attorneys general on August 14 filed an amicus
brief in opposition to tribal motion for summary judgment:
The Federal Communications Act imposes a general obligation on every
telephone company engaged in interstate communications to provide
service upon reasonable request. 47 U.S.C. §§ 201(a), 202(a). An exception to this general obligation is set forth in 18 U.S.C. § 1084(d). That
statutory provision provides in relevant part: When any common carrier.., is notified in writing by a Federal, State, or local law enforcement
agency, acting within its jurisdiction, that any facility furnished by it...
will be used for the purpose of transmitting or receiving gambling information in interstate.., commerce in violation of Federal, State, or local
law, it shall ...refuse, the... furnishing... of such facility.
Id.
309. See id. at 4.
310. See Complaint for DeclaratoryJudgment at 1 5, AT&T v. Coeur d'Alene,
(D. Idaho 1997) (No. Cov 97-0392-N-EJL).
311. See id.
312. See AT&T, 45 F. Supp.2d at 1000.
313. Id. at 1001.
314. Id. at 1002.

http://open.mitchellhamline.edu/wmlr/vol26/iss1/4

46

2000]

Kelly: Internet Gambling Law

INTERNET GAMBLING LAW

"not the product of an adjudication or rulemaking."3 5 Thus,
"AT&T is not required to furnish 800 service to any state that provides AT&T with a § 1084(d) Notice, where the operation of the
within the jurisdiction of that state would
Tribe's gaming activities
3 16
violate state law."
Besides government hostility, Internet gaming operators face a
legal threat from a different source-unhappy gamblers. 17 Cynthia
Haines, a California resident, claimed she lost more than $70,000
by gambling at Internet sites such as Intercasino, Casino Fortune,
Acropolis Casino, Casino Royale, Cyberthrill Casino, Fallon Casino,
Island Casino, Casino of the South Pacific, Real Casino, and Grand
Dominican Casino."" When she was sued by Providian National
Bank for not paying credit card bills for twelve credit cards used
since 1997, she cross-claimed on behalf of herself and "the general
public of the State of California" for damages, injunctive relief and
restitution. s 9 She asked that the bank, Visa and MasterCard, and
other named banks, be enjoined from profiting from "illegal gamShe argued:
bling on the Internet.
There are very important public policy reasons why online
gambling transactions are illegal, unfair and unenforceable, including the lack of online casino licensing and the
total inability of the online consumer to audit the integrity of the
gambling software algorithm to make certain that the odds of
winning are not unfairly altered infavor of the online casino.
On December 10, 1998, cross-defendant MasterCard InternaMs. Haines' complaint was inadetional argued in a demurrer that
32
First, she did not sue the named
quate at law for two reasons.

315. See id. at 1003.
316. Id. at 1005.
317. See Counterclaim at 2, Haines v. Providian (Cal. Super. Ct. July, 1998)
(No. CV980858).
318. See id.
319. See id.
320. See Second Amended Cross-complaint for Restitution, Declaratory Relief,
Damages and Injunctive Relief at 1 1, Haines v. Providian (Cal. Super. Ct. Sept. 4,
1998) (No. CV 980858).
321. Id. at 2.
322. See Memorandum in Support of Cross-defendants Demurrer Based on Absence of Indispensable Parties, submitted by cross-defendant, MasterCard International, Inc. at 1, Haines v. Providian (Cal. Super. Ct. Dec. 10, 1998) (No. CV
980858).
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Internet casinos that are indispensable parties pursuant to California law "since she seeks to adjudicate the casino's interests and
thereby prevent them from doing business with Californians." 2 '
Second, according to the defendants, under California law, "[a] 11 of
Haines' claims must fail since they depend upon her allegations of,
and proof of, her own criminal gambling activities."3 4 Further, defendants claim that California law does not "allow a party to pursue
an action where the party must prove she committed a crime in order to establish her claim. 3 15 At oral argument, Haines' attorney
stated that the "thrust of this case is against Visa or Mastercard for
loan sharking, for placing illegal online gambling bets, by allowing
loans for
those bets, and by collecting on them" and charging in26
terest.3
In July, 1999 MasterCard International suddenly announced
that it had settled with the plaintiff, and it had adopted two requirements for gambling sites: (1) to post notice that Internet
gambling might be illegal in some jurisdictions such as California;
and (2) to request• prospective gamblers
~327to
.. identify their location
and that their responses be recorded. Visa and Providian did not
settle at that time. A Providian spokesperson asserted that "[w]hen
a consumer incurs credit card debt, they should pay it back. And
3 28
we think her allegations and her countersuit are without merit."
Later, the same spokesperson commented that Providian would
decline to authorize Internet gambling transactions "that are originating from Internet gambling sites.
323. See id.
324. Id.
325. Memorandum of Points and Authorities in Support of Providian National
Bank's Demurrer to the Second Amended Cross-complaint at 4, Haines v. Providian (Cal. Super. Ct. Dec. 10, 1998) (No. CV 980858).
326. See Reporter's Transcript of Proceedings at 1, 13, Haines v. Providian, No.
CV 980858 (Cal. Super. Ct. Dec. 10, 1998). The court took the matter "under
submission." See id. at 75. On January 8, 1999, the court ruled against Providian's
motion. See Providian Nat'l Bank v. Haines, No. 980858 (Cal. Super. Ct. Jan. 8,
1999) (order affirming tentative ruling of December 10, 1998 regarding hearing
on demand).
327. See MasterCard to Introduce Rules for Internet Gambling, RGT NEws, July 9,
1999 (last visited Nov. 15, 1999) <http://www.rgtonline.com/newspage/artlisting.cfm/3423>; see also Max Beer, WarningLight For Online Gambling: Can Creditors Collect
On Debts?, S.F. ExAMINER, July 10, 1999, at Al. The burden of the settlement
fell on Cryptologic, an Internet gaming supplier that was not a party to the litigation. See David Akin, Cryptologic Helps Pay Settlement in U.S. Gaming Case, FINANCIAL
PosT, Nov. 27, 1999, at D1.
328. Beer, supra note 327, at Al.
329. See Courtney Macavinta, Providian May Bar Customers From Net Gambling,
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Other unsuccessful InternetS gamblers
have sued in Alabama,
. 330
California, New York and Wisconsin.
In December 1998, a man
who lost thirty dollars on an Internet blackjack game sued in federal court requesting class action status on behalf of "the thousands
or tens of thousands" who lost money on Internet
gambling
•
319 that
defendants Citibank and Visa are attempting to collect."3
His
complaint requests declaratory relief that the gambling debt is unlawful because the defendants have violated the Racketeer Influenced and Corrupt Organizations Act (RICO), 332 in particular, the
sections governing enterprise liability and aiding and abetting liability.3 He alleged diversity and damages in excess of $75,000.
A similar suit was filed in federal court in California in which a
gambler claimed he lost $9,398 at an Internet casino based in the
Netherlands Antilles.335 Although he paid the debt, he is seeking
return of lost monies and also a prohibition against Visa or its bank
from enforcing Internet gambling debts.3 In August, 1999, parties
seeking class action status filed suit against MasterCard and the issuing bank in federal court in New York City. s37 In Wisconsin, an

unsuccessful Internet gambler brought a class action suit after los338
ing $25 on an Internet blackjack game.39

Some experts believed Haines would be successful,

and if so,

CNET News.com, Oct. 12, 1999.
330. See Class Action Complaint, Freeman v. Citibank Corp. (N.D. Ala. 1998)
(No. CV-98-JEO-3029-S); see also Jubelirer v. MasterCard Int'l, Inc., 1999 WL
787873, at *5 (W.D. Wis. Sept. 17, 1999)/
331. See Class Action Complaint, Freeman (No. CV-98-JEO-3029-S).

332.

See 18 U.S.C. §§ 1952(a), 1954(a) (1994).

333.

See Class Action Complaint, Freeman (No. CV-98-JEO-3029-S).
See id.; see also David E. Rovella, Suits Challenge Net Bet Debt, THE LEGAL
INTELLIGENCER, July 27, 1999, at 4.
335. See Amber Veverka, Charlotte, N.C. Man Sues Banks, Visa Over His Internet
GamblingDebts, THE CHARLOTTE OBSERVER, Aug. 18, 1999.

334.

336.
337.
TODAY,

338.

See id.
See Tom Lowry, Debtors Take Credit Cards To Task For Allowing Bets, USA

Aug. 17, 1999, at lB.
SeeJubelirer v. Mastercard, Int'l, Inc. 1999 WL787873, at *5 (W.D. Wis.

Sept. 17, 1999) (dismissing the Plaintiffs' claims under the Racketeer Influenced
and Corrupt Organizations Act).
339. See Anthony Cabot, Speech at International Bar Association Section on
Internet Gaming, Vancouver, British Columbia (Sept. 17, 1998); see also Don
Thompson, Legislator Offers Suggestion to Problem of Enforcing Gambling Ban on Inter-

net, CHI. DAILY HERALD, Feb. 11, 1999, at 11. A bill has been introduced in Illinois
that would allow Internet gamblers to "shrug off their losses without penalty." See
id. Rep. Bill Thompson would make Internet gambling debts void. See id.
If you can write your credit card [company] and say, "Visa, this debt is an
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it "could cause the collapse
of the Internet gambling
industry,
340
.
..
which brings in $600 million in wagers annually.
Certainly,
credit card companies such as MasterCard have tightened Internet
gambling regulations, but the result is still uncertain. Visa has also
decided to tighten requirements for acquirers/members who contract with Internet gambling operators. For example, in December
1998, the vice president of Merchant Relations and Acceptance informed members that "[a] cquirers are permitted to sign merchants
that offer online gambling only if they meet the Global Member
Risk Policy requirements established for High Risk Telemarketing
Merchants.
Visa also requires acquirers/members to verify that
the Internet operator has a government license and that the
agreement includes the Global Member Risk Policy requirements. 342 One observer suggested that members establish that operators provide a "minimum
•
343 surety" and that their "credit transaction activity" be montored.
illegal debt because it's an illegal contract," the incentive is we can say
this isn't a good place to do business. Illinois won't tolerate illegal gambling-and that's the big enforcement tool.... This would say an illegal
Internet contract is void in Illinois.
Id.
340. Woman Sues to Nullify On-Line GamblingDebts, N.Y. TIMES, Aug. 18, 1998, at
All (paraphrasing I. Nelson Rose).
341. Letter from Alberto Espama, Vice-President, Merchant Relations and Acceptance, Latin American and Caribbean Region, Visa, to other department
members (Dec. 17, 1998) (on file with William Mitchell Law Review).
A. To be eligible to sign High-Risk Telemarketing Merchants, an Acquirer must:
(i)Maintain an institutional risk rating better than "C", per the
Global Member Risk Policy;
(ii)Have at least $10 million in Tier 1 capital. If Tier 1 capital is not
reported, then shareholders' equity shall be used instead; and,
(iii)If it has Tier 1 capital or shareholders' equity of less than $50
million, submit to Visa a letter of acknowledgment signed by the Member's Senior Management authorizing such activity.
An Acquirer's monthly High-Risk Telemarketing volume must not exceed 25 percent of monthly outgoing interchange.
Grandfathering of existing programs, based on appropriate risk controls,
and exceptions to the policy must be approved by the Management Executive Committee of Visa International.
Id.
342. See id.
343. See Growth of Electronic Commerce May Fuel Online Gaming Boom, E-Cash Exec
Says, 1 INTERNET GAMING INT'L NEWSLETTER, Dec. 1998, at 5.
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The Problem with Federaland State Prohibition

Presently, reputable United States gaming interests are in a dilemma because there is a perception that unregulated Internet
gambling could hurt legal gambling by creating an anti-gambling
backlash.3 " Take, for example, a hypothetical wait for the winner
of a $500 million jackpot out of a total of $800 million wagered:
Multigigabux, which has a brief record of paying off on its
games, like Ponzi, is based on a tiny Caribbean island
where the prime minister and his government have been
frequently cited for fraud and other malfeasances in U.S.
news articles. A few days after the disregarded announcement date, comes a short wire dispatch from our
island in the sun. The Multigigabux offices have been
found abandoned. Over $800 million has vanished into
thin air or, more aptly, into cyberspace. The prime minister claims it was a plot of Yankee gangsters. The credit
card companies say: "Sorry, we've already transferred all
the cash." And there's nobody left to sue. Naturally all
hell breaks loose among the US bettors.
Gambling interests realize that jurisdictions such as Australian
states are unsupportive of any U.S. attempt3 " to pressure legal Australian sites not to accept bets from the United States. Australian
officials/regulators seem unconcerned about threats of American
retaliation. In March, 1999, a gaming consultant and attorney told
an Australian gambling conference that Australian policy, which
would allow Internet gambling and the acceptance of bets from
throughout the world, including jurisdictions such as the United

344. See Mark D. Preston, FahrenkopfDismisses Dobson Attacks, Looks Forward to
Next Congress, STATES NEWS SERVICE, Jan. 7, 1999. Frank Fahrenkopf, Jr., stated that
the American Gaming Association is still lobbying against Internet gambling because "the unregulated cyber industry could bring harm to the traditional casinos
by sullying their reputations." See id.
345. Saul Leonard, Internet Wagers Could Hurt Gaming, INT'L GAMING &
WAGERiNG Bus., May 1996, at 83.
346. Sue Sperry, Assistant Attorney General from Missouri, is "openly skeptical" of the Australian regulatory system and has indicated "she would not hesitate
to prosecute operators of Australian sites found to be taking bets from Missouri-

ans. Such activities can be civil or criminal violations, punishable by fines of up to
$60,000 per violation, and up to five years in prison." Barton Crockett, U.S. CompaniesEye Web Casinos in Australia, CNBC & THE WALL ST. J., Feb. 10, 1999 (visited
Nov. 23, 1999) <http://www.msnbc.com/news/239766.asp>.
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States, would result in Australia "disregarding American feelings."4 7
He suggested that American jurisdictions might retaliate and the
revenue produced from legal U.S. wagering on Australian racing
might be lost.3 This comment brought a response from Brian Farrell, a Victorian regulator, that Americans convey the impression
"that globalization of the Internet is fine, provided that you do it as
the Imperial master."349 He made it clear that "[t]he taking of bets
from the residents of a foreign country which prohibits internet
gambling will not be considered as grounds for action
".)350 under Australian law against [an] Australian operator's license.
If legitimate casino interests are concerned with unregulated
Internet gambling and the loss of business to jurisdictions such as
Australian states where Internet gambling is legal and regulated,
then why have they not entered the market more aggressiel.
Casinos probably fear jeopardizing a costly gaming license in a jurisdiction such as Nevada or New Jersey. To obtain a gaming license in these jurisdictions, a casino must prove suitability, occasionally by clear and convincing evidence. Thus, a casino owner
would be very wary of possibly jeopardizing his casino license renewal by participating in a gray area of Internet gambling. In one
347. See Catharine Munro, US Wagering Expert Warns A UST on Internet Gambling
Laws, AAP NEWSFEED, Mar. 31, 1998.
348. See id.
349. See id. Congresspersons such as Rep. Barr, were upset at the "hesitancy"
and "objections" of the Justice Department to take action against a foreign national licensed to operate an Internet casino in his country that solicits and accepts
bets within the United States. See Hearing of the Crime Subcommittee of the HouseJudiciary Committee, FED. NEWS SERVICE, June 24, 1998. Kevin DiGregory, Deputy Assistant Attorney General of the Justice Department, tried patiently to explain the difficulty that would arise from any reciprocal request from that country to
investigate Internet speech that violates that country's hate speech laws. See id.
350. Brian Farrell & David Ford, Presentation at the Gambling, Technology
and Society Conference (May, 1998).
351. Harrah's, IGT and Bally "are investing only in Internet betting in Australian states where it is legal. They must ensure... Australian Internet sites don't
take bets from gamblers in the United States or jeopardize their valuable gaming
licenses in Nevada, NewJersey and other U.S. states." Park Place, Harrah'sSaid to be
Investing in Internet Gambling, LAS VEGAS SUN, Feb. 17, 1999. In the opinion of Nevada Gaming Control Board Chairman Steve DuCharme, "[i]t's not clear to us
how you prevent anybody in ajurisdiction where that type of gaming is not permitted from accessing your website." Id. Jim Gibbons, a Nevada Congressman, and
the chair of the Nevada Gaming Commission has asked Forbes magazine to pull an
ad by an Antiguan-based Internet casino that advertises that its games are operated
in accordance with Nevada Gaming Commission guidelines, because there is no
assurance that the Nevada guidelines are being followed. See Scott Sonner, Nevada
CongressmanAsks Forbes to Pull Virtual Casino'sAd, ASSOCIATED PRESS, Oct. 13, 1999.
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instance, Global Casinos Incorporated became aware that its exploratory Internet gaming company, Global Internet Corporation,
could impair its Colorado state gaming license.352 In response
Global Casinos established a separate board of directors for Global
Internet with no directors overlapping Global Casino's board;
Global Casinos assigned its voting
rights to an unrelated director
353
on the Global Internet's board.

Some gaming interests have concluded that prohibition of
Internet gambling is no longer viable and instead advocate regulation. CasinoJourna, a reputable gambling journals, stated recently:
[W]e no longer advocate the enactment of Senator Kyl's
bill ....
[T]otally contrary to our previous position, we
now recommend that America's major gaming companies
become actively involved in promoting and sponsoring
Internet gaming; that the licensing and regulatory
authorities in all states where any form of casino gaming is
authorized to promulgate a universally applicable code of
behavior and practice for all Internet gaming companies,
and establish a self-regulatory authority to set and enforce
standards of conduct for all companies involved in any aspect of Internet gaming. And as a kind of negative incentive for the Internet gaming industry to act responsibly,
the federal government should proclaim that if such a
code is not promulgated, or if it is deemed deficient in
the degree of public protection it provides, the federal
government will become actively involved to do the job itself. '54

352. See Global Casinos, Inc., Report (1997); Speech of Scott Scherer, Associate
General Counsel, Executive Director Corporate Development, International Game
Technology, Las Vegas, Nevada (Dec. 1, 1998) (on file with William Mitchell Law
Review) ("Regulators in established casino gaming jurisdictions frown on any activity in gray areas.") According to Steve DuCharme, Nevada Gaming Control Board

Chairman:
[C]ompanies such as Harrah's... could be found liable for their involvement in Australian Web sites, if those sites take bets from surfers in
areas where cyber-gambling is prohibited. Indeed, the Gaming Control
Board has the authority to revoke the companies' Nevada gaming licenses if the violations are serious enough. It's a risk that's on their
shoulders,... We have cautioned them."
Crockett, supra note 346.

353.
354.

See Global Casinos, Inc. Report (1997), supra note 352.
Mark Reifer, If You Can'tBeat Them, Join Them (Then Beat Them), CASINoJ.,
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One entity, The Prescription,has a web site that lists "preferred
offshore
l
,,355 casinos" that meet their evaluator's standard of "excellence.
The Interactive Gaming Council has prepared a "Dog
Doo" list of disreputable casinos and a "Code of Conduct/Seal of
Compliance" for regulation.
State regulation of Internet gambling would not likely be successful. State regulation would create serious problems with forum
shopping, might encourage litigation about permitting or excluding bettors from other states and may also violate the United States
Constitution's Commerce Clause.5 7 In an analogous case, a federal
court granted a plaintiffs' motion for a preliminary injunction
against New York State's anti-child pornography Internet law.3 5
The court concluded:
[The New York Act is] concerned with interstate commerce and contravenes the Commerce Clause for three
reasons. First, the Act represents an unconstitutional projection of New York law into conduct that occurs wholly
outside New York. Second, the Act is invalid because although protecting children from indecent material is a
legitimate and indisputably worthy subject of state legislaDec. 1998, at 6.
355. See Kenneth Weitzner, M.D., Presentation to 2nd International Symposium on Internet Gambling Law and Management (Dec. 1, 1998).
THE
PRESCRIPTION lists 12 sites as excellent and 20 as disreputable offshore Internet
gambling facilities. See id.
356. See Testimony of Alan Schneider, Executive Director of the Interactive
Gaming Council, before Subcommittee of the NGISC, Dec. 2, 1998, (visited Nov.
23, 1999) <http://www.igcouncil.org/opinion/ngisc-1202.html>.
357. See Bassinger, supranote 254, at 920-21. According to the author:
Louisiana is attempting to regulate the Internet by clothing its attempt in
the perceived legitimacy of a statute. This the state may not lawfully undertake without violating the Dormant Commerce Clause.... [It] is, at a
basic level, attempting to regulate activity that occurs outside its borders
by regulating an entity, the Internet, that is international in scope. While
there may be certain well-defined limits within which a state may act,
such as regulating the computers within its borders and targeting solely
the participation of the Louisiana citizen, the state law in its current form
purports to control the behavior of the Antiguan casino operator-a task
which it is powerless to perform.
Id.
358.
1997).

See American Library Ass'n v. Pataki, 969 F. Supp. 160, 169 (S.D.N.Y
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tion, the burdens on interstate commerce resulting from
the Act clearly exceed any local benefit derived from it.
Finally, the Internet is one of those areas of commerce
that must be marked off as a national preserve to protect
users from inconsistent legislation that, taken to its most
extreme, could paralyze development of the Internet altogether. Thus, the Commerce Clause ordains that only
Congress can legislate in this area, subject, of course, to
whatever limitations other provisions of the Constitution
359
(such as the First Amendment) may require.
IV. PROPOSED REGULATIONS

As one commentator explained, "a policy of legalizing, regulating and licensing provides incentives for the licensees to subscribe
to the policy standards and pre-licensing investigative requirements
set by regulation. ,36 Any such regulation should provide a framework where there would be no cost to the taxpayer. Furthermore,
it should be regulated by a new commission composed of individuals with expertise in an aspect of Internet gambling.
Federal regulation of Internet gambling may be the least undesirable level of regulation. 361 What follows is a model of proposed regulation based upon a draft regulatory proposal for Internet gambling by the North American Gaming Regulators
Association, and suggestions from Frank L. Miller.
A.

The Board

The Board shall consist of five members including at least one
member who is/was a(n) (1) regulator of a state gambling board
such as Nevada, New Jersey, Washington or Mississippi; (2) CPA

359. Id.
360. Michael D. Shagan, Presentation at the 2nd International Symposium on
Internet Gambling Law and Management (Dec. 1, 1998) (on file with William
Mitchell Law Review).
361. The Florida Attorney General stated that "evolving technology appears to
be far outstripping the ability of government to regulate gambling activities on the
Internet and of law enforcement to enforce such regulations. Thus, the resolution
of these matters must be addressed at the national, if not international, level." Op.
Att'y Gen., available in LEXIS 70 (Oct.18, 1995).
362. See Testimony of Larry Montgomery before the Subcommittee of NGISC,
Internet Gambling Subcommittee, Dec. 1, 1998 (on file with author).
363. See Letter from Frank L. Miller, Esq., to Joseph Kelly, Professor, Buffalo
State College (Feb. 12, 1999) (on file with William Mitchell Law Review).
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with expertise in gaming or a gaming-related field; (3) law enforcement officer, preferably from FinCen or some other agency
with expertise in the problem of money laundering; (4) individual
with a key position in a land-based casino; and (5) individual with
expertise in Internet technology.
The Board member shall be appointed for at least two years
with the possibility of one reappointment. No more than three
members of the Board shall be from the same political party. No
Board member shall be appointed if he or she, his or her spouse,
or members of his or her immediate family have any connection
with any Internet gaming operation.
Upon completion of the selection of the Board, the Board
shall have the power to (1) carry out the policies pursuant to its
statutory mandate; and (2) approve licenses of Internet gambling
operators, key employees, and creators of gaming software creators.
Applicants must submit sufficient proof that they (individuals and
corporations) are suitable for an Internet gambling license. The
commission may give weight to a finding of suitability by a state
regulatory gaming board or a foreign regulatory body such as the
Gaming Board of Great Britain. The Board will conduct a comprehensive background check of owners and management personnel. An entity seeking a finding of suitability must provide up-front
monies for investigation by the Board. It will be difficult to predict
the cost of investigation. Investigation costs will depend on the difficulty of gathering information at the operator's location.
All Internet software and games must be tested by the Board,
or by a lab under contract with the Board, to ensure the game's integrity. One expert endorsed a draft regulation that:
ensur[ed] the honesty of games by allowing those games
...that have been approved and certified where all game
algorithms are open to inspection by regulators at all
times, and with controls in place to ensure the software
used in operating the games is from the source code that
has been reviewed and approved, and including minimum payout percentages and posting of odds of winning
and payout percentages, a notice that tells the player in
what currency the wager are placed [sic] and in what currency the winnings will be paid, a method to verify that
prizes won have been paid, a method for ensuring the de-
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prizes, and certified audits by a
livery of non-monetary
64
CPA firm.1

Operating software must be maintained by the Board as a reference source. Companies should not be allowed to change the
nature of their games without Board approval. "This is the only
way to ensure that the Board has continual knowledge of what is
being offered to the consumer and that what is being offered to the
tested and approved as meeting
consumer has been 3 thoroughly
6
1
Board requirements.
Operators must submit reports to the Board on a quarterly basis. Such reports shall form a basis and paper trail for auditing operations. The Board's audit staff shall perform periodic audits and
166
The Board shall establish internal controls
routine inspections.
and audit trails for each critical process of each licensee that can
adapt to rapidly changing technology. Regulators shall have access
on demand to the operator's physical premises and shall be able to
seize equipment when they encounter improper activities. Regulators shall have real-time, online testing ability at approved locations. Regulators shall be able to require changes to management
practices, control procedures, accounting practices, game operation, etc., to ensure the integrity of the operation. Regulators shall
establish controls to document prevention of external breaches.
Regulators shall require operators to have disaster recovery
capability sufficient to ensure that player winnings and audit ability
is possible up to the point of disaster.
All applicants must provide proof of financial solvency. The
financial stability of the operator must be insured through a bond
inor trust/escrow account, backing by an
367
.
. outside financial .entity,
surance for large payoffs and insurance for errors and omissions.
The Board may initiate standards requiring minimum payouts
for slots, prohibition of a near miss and prohibition of certain kinds
of advertisement.
The Board shall provide a mechanism such as binding arbitration or mediation for disputes between operators and customers.
The Board shall establish regulations concerning withholding of
winnings when there is evidence of cheating or other malfea364.
365.
366.
367.

Montgomery, supra note 362.
Miller, supra note 363.
See id.
See Montgomery, supranote 362.
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368

sance.
The Board shall provide penalties for operators who negligently accept bets from: (1) persons under twenty-one years old;
(2) individuals who have self-excluded themselves as problem/compulsive gamblers or who have gone beyond self-imposed
wagering limits; and (3) ajurisdiction that has indicated a desire to
be excluded from participation. 369
The Board shall "ensure privacy issues by prohibiting the use
of lists of registered players from not being used for
any other pur"
pose than to verify the player and player's location. 370
The Board shall seek to establish reciprocal agreements with
other jurisdictions concerning the exchange of Internet gaming information.37'
B.

Restriction of Gamblingin Certain States

Internet gambling shall not be permitted in those states such
as Hawaii or Utah that prohibit all gambling. Should a state desire
not to participate in regulated Internet gambling, it may notify the
Federal Gambling Commission which shall require all sites to draft
or display prominently that "gambling bets shall not be accepted
from the state of X." An operator shall be penalized for negligently
accepting bets from a state that has indicated a desire to be excluded. Each operator shall be required to establish a "Player Account System with verification as to identity and place residence
372
(social security number, fingerprinting, Smart Card, etc.)"
C. Taxes
Operators shall pay an annual license fee of $100,000 per year,
as well as gaming profit taxes. Applicants are also responsible for
ensuring that federal taxes on winnings be collected from players if
the player is betting from the United States, and that other taxes be
returned to the state or country where Internet gaming is not illegal or has not been excluded by ajurisdiction.

368.
369.
370.
371.
372.

See id.
See id.
Id.
See id.
Id.
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D. UnderAge/Problem Gambling
It is the burden of the operator to verify the age of the players.
According to Miller:
The implementation of a 48-hour waiting period prior to
play may be the most feasible way to ensure that players
have been screened properly. During such a waiting period, the operator would have the opportunity to verify
employment or age and whatever additional information
is necessary to ensure that the site is not being used by
under aged participants. In addition, it would allow, if the
Board adopted such a policy, to use a player's registration
as a way of tracking that player's performance or habits to
determine if the player is a problem gambler.
E. Objections and Responses
1. Impossibility of Monitoringor Verifying Internet Gambling
According to Queensland TreasurerJoan Sheldon:
We realize there are complex issues in trying to regulate
net gambling but we believe the inherent limitations the
technology imposes upon regulators can be used to the
consumers' advantage. With everything on line and recorded in central computers, regulators will be able to
monitor games more easily than say a blackjack table in374a
real casino [because] all bets and pays will be recorded.

373. See Miller, supra note 363.
374. QLD: State Tries to Protect Against Internet Gambling Abuses, AAP NEWSFEED,
Mar. 18, 1998. See also Tracy Robinson, Online Gambling: A New Scapegoat, THE AM.
SPEcrATOR, Nov. 4-10, 1997(Online Update).

The internet is global, and if something is outlawed in one country, providers of that service will simply move their operations overseas. Willing
customers can still access these services as easily as before, but by forcing
consumers to frequent overseas companies for gambling--or viewing
pornography, or whatever-the law actually makes the activity less safe
for consumers, and easier for fraud artists to operate where U.S. laws
can't.
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2. No Adequate Check on Compulsive Gamblers or Underage
Gamblers
"In the area of 'problem gambling,' there may be a greater
opportunity for control or intervention on-line, than gambling via
traditional means."3 7 5 The Australian model requires an operator
to take affirmative measures to allow self-exclusion of problem
gamblers and requires the verification of minimum age of players. Admittedly, any type of gaming might result in an increase in
problem gamblers, whether it be a lottery, video poker or bingo.
Perhaps a portion of the license fee could be used for education activities about the danger of problem gambling.
3. Proprietorsof an Internet OperationMay Flee to aJurisdiction
That Does Not Require Licenses or Expensive Fees
In Antigua, operators pay $100,000 per year when they could
avoid any fees or become licensed in a jurisdiction requiring only
minimum fees. Operators want a license because it inspires consumer confidence. The gambler knows he or she is dealing with a
licensed entity that is subject to regulation.
4.

77

The Problem ofEliminatingthe Unlicensed OperatoW

Certainly, unlicensed operators will continue, but most gamblers will not want to deal with an unregulated sports entity or a casino out of suspicion that the operator will cheat.

375.

Shagan, supra note 360, at 3; see also Robinson, supra note 374 ("In order

to play the numbers online, bettors are first required to ante up. Unless children
falsely apply for a credit card, or steal one from their parents, they would find it
extremely difficult to gamble online.")

376.

See Report: Working Party of State and Territory Gaming Regulatory Offi-

cials, supra note 46, at 4, 14.
377. See ANTHONY CABOT,

INTERNET GAMBLING REPORT II,

at 258 (stating that

there will continue to be unregulated Internet entities in "parallel universes.")
Players utilizing unregulated casinos will be motivated by two factors: 1) player

perception of "the regulatory authority as legitimate and effective" and 2) whether
the regulatory cost is so excessive that the player would prefer the "considerably
lower prices" of the unregulated operator. See id.
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Internet Gambling Offers New Opportunitiesfor Crime.

Brian Farrell, an Australian regulator, promised strict account
rules and audit trails to discourage money launderestablishment
3 79
ing:
In the virtual world where money will be exchanged for
anything that can be digitised a regulated internet casino will not be attractive to a criminal attempting to
launder money. The true value of many things that
can be digitised (such as software or information) is often impossible to quantify and in these circumstances
the greatest challenge to anti money laundering agencies will be to catch those using the intangibility of dig"things" to legitimise illegal or unexplained initised 380
come.
V. CONCLUSION

The growth of Internet gambling has created a need for comprehensive regulation. Governments throughout the world are
regulating or moving away from wait-and-see postures toward regulating Internet gaming. Rather than rely on pre-Internet federal
legislation and state-level litigation, the United States should enact
a regulatory framework using the elements proposed here. In a
global Internet world, prohibition is an unworkable response to
Internet gambling.

378. See Senator Jon Kyl, Internet Gambling: A Bad Bet, WASH. POST, Aug. 17,
1998, at A18. Senator Kyl disagreed with a WASHINGTON POST editorial which was
concerned about the "considerable increase of federal intrusion into private behavior" and that "unless supporters can show that this private behavior meets the
wider test of harming the community and undermining its wishes-as opposed to
merely harming the people who make bad choices, as with ordinary gamblingthe increased level of intrusiveness here is hard to justify." Banning Internet
Gambling,WASH. POST, July 25, 1998, at A20.
379. See Brian Farrell, NGISC Public Meeting, May 21, 1998, (visited Nov. 23,
1999) <http://www.ngisc.gov/meetings/meetings-98.html>.
380. Id.
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